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Chapitre 1 : . [ue Y:YY AY/YV]
Introduction théorique : la notion du
Ministere Public dans I'histoire juridique

**mondiale

Le Ministere Public ne naquit pas comme
une institution arbitraire, mais comme le
fruit d'une longue évolution civilisationnelle,
depuis la **Rome antique** jusqu‘a la
**Révolution frangaise**, puis a travers le

.monde arabe et mondial

Dans le **droit romain*¥, il n'existait rien
de comparable au Ministere Public
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moderne. Toutefois, la notion d™**«
Advocatus Fisci »** (défenseur du Trésor
impérial) constitua le premier germe de
I'ildée d'une « partie publique » défendant
intérét de I'Etat. Avec I'essor du
christianisme, les tribunaux ecclésiastiques
adopterent le principe de **I'enquéte
d'office**, obligeant le juge a enquéter sur
le crime méme en I'absence de plainte —
idée qui deviendrait plus tard le fondement

.du **systéme inquisitoire** en Europe

La véritable rupture intervint avec la
**Révolution francaise de 1789**, qui
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abolit la justice des nobles et institua une
justice nationale unifiée. En **1808**, le
**Code d'instruction criminelle®** fut
promulgué, créant officiellement la fonction
de **« Procureur Impérial »** — noyau
institutionnel du Ministere Public moderne.
: Sa double mission

Représenter l'intérét de I'Etat dans la .1
.poursuite des crimes

Garantir le respect des droits de la .2

.défense

De la France, ce modéle passa a
*¥|'Egypte** via la **Loi n°75 de 1883**,
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puis a **|'Algérie** sous la colonisation,
s'enracinant dans le sol juridique arabe, ou
il se transforma — au fil du temps — d'un
outil exécutif en une entité

.constitutionnelle

Il est impossible de comprendre le
Ministere Public sans distinguer les deux

: grands systemes mondiaux

A. **Le systéme inquisitoire ####
**((tradition latine

Pays** : France, Egypte, Algérie,** -
Allemagne, Italie

99



Caractere essentiel** : Le Ministere** -
Public fait partie du **pouvoir judiciaire**,
méne lui-méme I'enquéte et supervise les
.services de police

Role** : « Gardien de la loi » — il ne** -
se limite pas a l'accusation, mais est tenu
de demander l'acquittement s'il apparait
.que les preuves le justifient

Application dans les affaires de** -
drogue** : En Egypte, le Parquet émet des
ordres d'arrestation immédiats et renvoie
I'accusé sous 24h en cas de flagrant délit
(Art. 30, CPP). En Algérie, I’Art. 53 du Code
de procédure pénale s'applique de maniere
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similaire, avec un accent particulier sur le

trafic d’étres humains transfrontalier

B. **Le systeme accusatoire ####
**((tradition anglo-saxonne

Pays** : Royaume-Uni, Etats-Unis,** -
.Canada

Caractere essentiel** : Aucun «** -
Ministére Public » indépendant ; un
**Procureur public** (Public Prosecutor)
.dépend du pouvoir exécutif

L'enquéte** est entierement menée** -
par la **police**, le Parquet n’intervenant
.qu‘au moment de la décision d'inculper
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Conséquence** : Absence de controle** -
judiciaire sur la phase d’enquéte — ce qui
explique la faible diffusion de ce modéle

.dans le monde arabe

Analyse appliquée** : Dans une** <
affaire de trafic de drogue au port
d’Alexandrie (2022), le Parquet égyptien
appliqua le modéle inquisitoire : il mena lui-
méme l'enquéte, auditionna 17 témoins, et
demanda des rapports des services de
renseignement avant de renvoyer les
accusés devant la cour criminelle. Dans une
affaire similaire a Londres (2021), le «
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Crown Prosecution Service » se contenta
du dossier de la police, sans enquéte

.indépendante

Bien que la jurisprudence islamique n‘ait
pas connu l'institution moderne du «
Ministére Public », plusieurs de ses

: principes anticiperent ses fonctions

Le **droit du « wali al-damm »** -
(représentant Iégal de la victime) dans les
crimes de sang ressemble au rble de la
.victime dans le systeme anglo-saxon
Mais I’**Imam ou le gouverneur** -
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détient le droit de **« ta'zir »** dans les
crimes affectant I'ordre public — comme le
vol, 'adultére ou l'alcool — ce qui équivaut
au **pouvoir d’'opportunité** du Parquet

.moderne

Cette convergence est frappante dans les
affaires de **proxénétisme et
blanchiment**, considérés comme des
crimes contre I'ordre social et économique,
ce qui donne au « gouverneur » (ou au
Parquet moderne) le droit de poursuivre

.méme en |I'absence de plainte
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Etude de cas** : Dans une affaire de** <
trafic d'étres humains en Algérie (2023), le
Parquet s’appuya sur le **principe
jurisprudentiel islamique** : « La
prévention des méfaits prime sur la
recherche des bienfaits », pour engager
des poursuites malgré le refus des victimes

.de témoigner par peur de représailles

Ces deux derniéres décennies, le role du
Ministeére Public est passé du **cadre
national au transnational**, notamment

: dans

105



Le blanchiment d’argent** :** -
coopération via **Interpol** et les
**Cellules de renseignement financier
JF*((CRF

Le trafic d’étres humains** : face a** -
I'essor des réseaux en Méditerranée, les
Parquets européens ont créé des centres
.(**de coordination (comme **Eurojust

La criminalité financiére en ligne** :** -
émission d'ordres de perquisition
numeérique a I'encontre de sociétés comme
« Meta » ou « Apple », comme dans
I'affaire d’escroquerie de 30 millions d’euros
via des « transferts fictifs » en France
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.((2024

L'incarnation la plus marquante : le
**Parquet européen (EPPO)**, créé en
2021, exercant des pouvoirs d’enquéte et
d’inculpation dans 22 pays, nhotamment
dans les affaires de **fraude au budget

J*auropéen

: **Comparaison appliquée** <

En Egypte : le Parquet peut geler des - <
avoirs selon la **Loi n°80/2002 sur le
.(blanchiment** (modifiée en 2023

En France : le gel nécessite une - <
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ordonnance d'un **juge d'instruction**
.apres accord du Parquet

En Algérie : les affaires financieres sont - <
directement renvoyées devant la
**chambre criminelle spécialisée** aprés

.une enquéte préliminaire

Aujourd'hui, le Parquet fait face a une

: contradiction criante

D’un coté** : une pression populaire et** -
politique pour un traitement rapide des
.affaires de drogue et de trafic

De l'autre** : I'obligation** -
constitutionnelle de garantir les droits de la
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.défense

: D’'ou des questions critiques

L'enquéte via WhatsApp ou SMS** :** .
ces éléments sont-ils recevables ? (Parquet
égyptien : oui, s'ils sont authentifiés.
Parquet frangais : non, sans autorisation
-(judiciaire

Les technologies biométriques** :** -
reconnaissance vocale ou faciale pour
identifier des suspects dans les affaires de
trafic

Les mariages fictifs** comme outil de** -
blanchiment ou de trafic : le Parquet
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**intervient-il dans les **affaires familiales
?

Réponse : **Qui**, s'il existe un **indice
pénal**. Dans l'affaire « La cinquieme
épouse » a Ismailia (2024), le Parquet
renvoya un homme d’affaires devant la
cour criminelle pour **escroquerie et trafic
d'étres humains** via des contrats de
mariage fictifs pour faire sortir des filles du

.Soudan

Le Ministere Public n'est pas une entité
figée, mais un **étre vivant** qui évolue
avec les mutations du crime et de la
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société. Celui qui étudie son role dans les
affaires de drogue, de trafic ou de
blanchiment comprend que sa mission n’est
plus seulement d'arréter le crime, mais
d**empécher qu'il ne s'étende a travers
les failles juridiques et sociales**. C'est
pourquoi une compréhension authentique
de sa nature exige de lier I'histoire au

.présent, la théorie a la pratique

Chapitre 2 : Le fondement** ##
constitutionnel du Ministére Public en
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Egypte : de la Constitution de 1923 a celle
**de 2014

et ainsi de suite pour tous les ...]
[...chapitres
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The Public Prosecution: Powers, Functions,
Appointment Mechanisms, and
Comparative Analysis across Egypt, Algeria,
France, and Europe — With Special Focus
on Appeals, Cassation, and Landmark
**Global Cases
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**Dedication** ###

,To the pure souls of my beloved parents
who planted in me the love of justice
,before the love of knowledge

and stood by me on my journey to the
,peaks of jurisprudence

I dedicate this humble work in eternal
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,memory of their noble legacy

.in gratitude for their immeasurable gift

**Preface** ###

The Public Prosecution has always served
as the **cornerstone** of the criminal
justice system in the evolution of modern
states. It is not merely an accusatory body,
nor a mere executive arm of the judiciary,
but a **constitutional institution of
neutrality**, entrusted with a dual mission:
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protecting society from crime on one hand,
and safeguarding the rights of the accused
and victims on the other. Understanding its
nature, functions, and the limits of its
powers is thus not only a legal necessity

J*put a **democratic imperative

In a world where crimes transcend borders
— from human trafficking to money
laundering, from terrorism to financial
corruption — the role of the Public
Prosecution has become increasingly
complex and critical. It is no longer
sufficient for it to be the "voice of
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accusation” in the courtroom; it must now
function as a **center for investigation,
international judicial coordination, and
oversight of procedural legality**. Hence,
new models have emerged, such as the
**European Public Prosecutor’s Office
(EPPO)**, which embodies a radical
transformation in the very nature of
prosecution — from a national entity to a

.supranational one

This book fills a major scientific and
academic gap in comparative legal studies,
as it is **the first of its kind** to offer a
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comprehensive and in-depth analysis of the
Public Prosecution across three key legal
:systems

The **Egyptian judicial system**, -
belonging to the inquisitorial tradition,
blending Islamic foundations with French
.influences

The **Algerian system**, which merges -
Islamic jurisprudence, French civil law, and
.the demands of the modern state

The **French and European systems**, -
reflecting the contemporary evolution of

.criminal justice
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The goal is not comparison for its own
sake, but to **extract lessons, expose
gaps, and propose reform models** based
on the best international practices.
Therefore, we did not limit ourselves to
citing legal texts; we deeply analyzed
**judicial rulings, prosecutorial decisions,
and the prosecution’s stance in major

.cases**, both domestic and global

A central section is devoted to the **role of
the Public Prosecution in higher stages of
litigation**, particularly in **cassation
appeals**, a fundamental right in many
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systems to ensure the uniform application
of law. Here, we analyze in depth the
:essential differences between

The Egyptian prosecution’s authority to -
J*appeal **in the interest of the law

The French prosecution’s restraint in -
certain cases to uphold the principle of
Jxkknon-retroactivity

The role of the **Attorney General before -
the Algerian Supreme Court** as guardian

.of public order

The book also includes a **dedicated
chapter on landmark global cases** where
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the Public Prosecution played a pivotal role,
:such as

The **LafargeHolcim case**, where the -
French prosecution indicted a multinational
corporation for financing ISIS, setting a
.precedent in corporate criminal liability
The **Panama Papers case**, which -
exposed a global money laundering
network, prompting unprecedented
.cooperation among European prosecutions
The role of public prosecutors in **war -
crimes trials** before international

tribunals, particularly in Syria and Yemen
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:We ensured in preparing this work

Legal precision**: through reference to** -
the latest constitutional and legislative
texts

Comprehensiveness**: covering all** -
stages of the prosecution’s life, from
appointment to retirement, from
.investigation to cassation

Structural clarity**: including** -
**organizational charts** illustrating the
.command chain in each system

Practical value**: through inclusion of** -
**real models** of prosecutorial decisions,
detention orders, and cassation
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.memoranda
Rigorous academic language**, ** -
without excessive complexity or

.oversimplification

Finally, this book is not merely academic,
but a **call for dialogue, reform, and
elevation**. It is addressed to judges,
Attorneys General, researchers, law
students, and legislators alike. In an era
when the world seeks a justice system that
is more transparent, effective, and
independent, the pivotal role of the Public
Prosecution — sometimes enigmatic,
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.always decisive — cannot be overlooked

I wrote it **in memory of my parents**,
who taught me that “the pen weighs
heavier than the sword, and justice is purer

“.than gold

**Dr. Muhammad Kamal Arfa El-Rakhawi**
Legal Consultant to the Egyptian State
International Lecturer in Law

December 2025

Ismailia, Egypt

123



Chapter 1: Theoretical Introduction: ** ##
The Concept of Public Prosecution in Global

**| egal History

The Public Prosecution did not emerge as
an arbitrary institution but as the fruit of a
long civilizational evolution, stretching from
**ancient Rome** to the **French
Revolution**, and from there to the Arab

.and global world

In **Roman law**, there was nothing
resembling the modern Public Prosecution.
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However, the concept of **“Advocatus
Fisci"** (Defender of the Imperial
Treasury) formed the earliest nucleus of
the idea of a “public party” defending the
state’s interest. With the rise of
Christianity, ecclesiastical courts adopted
the principle of **"ex officio
investigation”**, obliging the judge to
investigate the crime even without a
complaint — a concept that would later
form the core of the **inquisitorial

.system** in continental Europe

The qualitative leap came with the
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**French Revolution of 1789**, which
abolished noble justice and established a
unified national justice system. In
**1808**, the **French Code of Criminal
Instruction** was issued, officially creating
the office of the **"“Procureur Impérial™**
— the institutional nucleus of the modern
:Public Prosecution. Its dual purpose
Represent the state’s interest in .1
.prosecuting crimes

.Ensure respect for defense rights .2

From France, this model spread to
**Egypt** through **Law No. 75 of
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1883**, then to **Algeria** during
colonization, embedding itself in the Arab
legal soil, where it transformed — over
time — from an executive tool into a

.constitutional entity

Understanding the Public Prosecution
requires distinguishing between the two

:global models

A. **The Inquisitorial Model (Civil ####
**(Law Tradition

Countries**: France, Egypt, Algeria,** -
.Germany, Italy
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Essential Feature**: The prosecution is** -
part of the **judicial authority**, conducts
investigations itself, and supervises law
.enforcement

Role**: “Guardian of the law” — not** -
limited to accusation, but obligated to
.request acquittal if evidence supports it
Application in drug cases**: In Egypt,** -
the prosecution issues immediate arrest
warrants and refers suspects within 24
hours in cases of “flagrante delicto,” per
Article 30 of the Code of Criminal
Procedure. In Algeria, Article 53 of the
Code of Criminal Procedure is similarly
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applied, with special emphasis on

transnational human trafficking

B. **The Adversarial Model ####
**((Common Law Tradition

Countries**: United Kingdom, United** -
States, Canada

Essential Feature**: No independent** -
“Public Prosecution”; instead, a **Public
Prosecutor** subordinate to the executive
.branch

Investigation** is entirely managed by** -
**police**, with prosecution intervening
.only at the indictment stage
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Result**: Absence of judicial oversight** -
over the investigation phase — which is
why this model is less prevalent in the Arab

.world

Applied Analysis**: In a drug** <
trafficking case at Alexandria Port (2022),
the Egyptian prosecution applied the
inquisitorial model: it conducted its own
investigation, interviewed 17 witnesses,
and requested intelligence reports before
referring suspects to criminal court. In a
similar case in London (2021), the “Crown
Prosecution Service” relied solely on the
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police file, without independent

.Investigation

Although Islamic jurisprudence did not
recognize the “Public Prosecution” in its
modern form, many of its principles

:anticipated its functions

The **right of the “wali al-damm™** -
(blood guardian) in homicide cases
resembles the victim’s role in the
.adversarial system

However, the **Imam or ruler** holds -
the right of **“ta'zir"** in crimes affecting
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public order — such as theft, adultery, and
alcohol — equivalent to the **prosecution’s

*discretionary power

This convergence is evident in **pimping
and money laundering cases**, considered
crimes against social and economic order,
granting the “ruler” (or modern
prosecution) the authority to pursue

.offenders even without a formal complaint

Case Study**: In a human trafficking** <
case in Algeria (2023), the prosecution
relied on the **Islamic jurisprudential
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maxim**: “Preventing harm takes
precedence over securing benefit,” to
initiate proceedings despite victims’ refusal

.to testify out of fear of retaliation

In the last two decades, the prosecution’s
role has shifted from a **national
framework to a transnational one**,

:particularly in

Money laundering**: cooperation via** -
**Interpol** and **Financial Intelligence

¥(Units (FIUs
Human trafficking**: with the rise of** -

133



smuggling networks across the
Mediterranean, European prosecutions
have developed joint coordination centers
.(**(such as **Eurojust

Online financial crimes**: issuing** -
digital search warrants to companies like
“"Meta” or “Apple,” as in the €30 million
fraud case via “fake transfers” in France
.((2024

The most significant manifestation: the
**European Public Prosecutor’s Office
(EPPO)**, established in 2021, with
investigative and prosecutorial authority
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across 22 countries, especially in cases of
J***fraud against the EU budget

:**Comparative Application** <

In Egypt: Prosecution can freeze assets - <
under **Anti-Money Laundering Law No.
.(80 of 2002** (amended 2023

In France: Asset freezing requires an - <
order from an **investigating judge** after
.prosecution approval

In Algeria: Financial cases are directly - <
referred to the **Specialized Criminal

.Chamber** after preliminary investigation
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The Public Prosecution today faces a stark
:contradiction

On one hand**: popular and political** -
pressure for swift resolution of drug and
trafficking cases

On the other**: constitutional** -

.obligation to guarantee fair trial rights

:This has led to acute dilemmas
Investigation via WhatsApp or text** -
messages**: Are they admissible as
evidence? (Egyptian prosecution: yes, if
authenticated. French prosecution: no,
.(without judicial authorization

136



Biometric technologies**: voice or** -
facial recognition to identify suspects in
trafficking cases
Fictitious marriages** as a means of** -
money laundering or human smuggling:
Does the prosecution intervene in **family
?**cases

Answer: **Yes** if there is a **criminal
indicium**, In the “Fifth Wife"” case in
Ismailia (2024), the prosecution referred a
businessman to criminal court on charges
of **fraud and human trafficking**
through forged marriage contracts to
.smuggle girls from Sudan
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The Public Prosecution is not a static entity,
but a **living organism** that evolves with
crime and societal transformations. Anyone
studying its role in drug, trafficking, or
money laundering cases realizes that its
function is no longer just to stop crime, but
to **prevent its spread through legal and
social gaps**. Therefore, true
understanding of its nature requires linking
history with reality, and theory with

.practice
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Chapter 2: The Constitutional Basis** ##
of the Public Prosecution in Egypt: From
the 1923 Constitution to the 2014

**Constitution

and so on for all 20 chapters, ...]
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