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STAINER J. EU Law. New York: Oxford University Press, 2006, p.452. (1)
Reyners v. Belgium. Judgment of the European Court of Justice of 21 June  (2)
1974, Case No.C- 2/74 ECR 1-00631.

In this case the applicant was a Dutch national residing in Belgium. He had the
necessary Belgian qualification in law for admission as an advocate, but was
refused admission purely because he did not have Belgian nationality.

In this case the Court of justice of the European Communities held that this
constitutes discrimination contrary to Article 43 (now49TFEU) and the latter

has a direct effect and can be invoked directly by individuals.
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Article 54 TFEU (ex Article 48 TEC) Companies or firms formed in (1)
accordance with the law of a Member State and having their registered
office, central administration or principal place of business within

the Union shall, for the purposes of this Chapter, be treated in the

same way as natural persons who are nationals of Member States.
“Companies or firms” means companies or firms constituted under civil or
commercial law, including cooperative societies, and other legal persons
governed by public or private law, save for those which are non-profit-
making.
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Loi n 66-537 du 24 juillet 1966 sur les sociétés commerciales. (1)

Art. ler. - Le caractére commercial d’une société est déterminé par sa forme ou

par son objet.

Sont commerciales a raison de leur forme et quel que soit leur objet, les

sociétés en nom collectif, les sociétés en commandite simple, les sociétés a

responsabilité limitée et les sociétés par actions.
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Companies Act 2006 , CHAPTER 46. (1)
I sl (aladl IS iy (2)
Limited and unlimited companies
(1) A company is a “limited company” if the liability of its members is limited
by its constitution.
It may be limited by shares or limited by guarantee.
(2) If their liability is limited to the amount, if any, unpaid on the shares held
by them, the company is “limited by shares”.
(3) If their liability is limited to such amount as the members undertake to
contribute to the assets of the company in the event of its being wound up, the
company is “limited by guarantee”.
(4) If there is no limit on the liability of its members, the company is an
“unlimited company”.
aal ) sl Gl IS sy (3)
Private and public companies
(1) A “private company” is any company that is not a public company.
(2) A “public company” is a company limited by shares or limited by guarantee
and having a share capital whose certificate of incorporation states that it is a

public company,
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Community interest companies
(1) In accordance with Part 2 of the Companies (Audit, Investigations and
Community Enterprise) Act 2004 (c. 27).
(a) a company limited by shares or a company limited by guarantee and not
having a share capital may be formed as or become a community interest
company, and
(b) a company limited by guarantee and having a share capital may become a
community interest company.
the term firm non-corporate entities. (3)
-Gl goye . EDWARDS V. EC Company Law

27



OSLEN 35 Tl SIS, 211 G gtns (i e il olEI Gy sl
eolLal) (oT) Byl gLl ) 385801 Cayad (e ciiieal B LghT W1 gLl
G LS ol osaliy ¥ il Jleadl Bile 1y (mpdl ) caug ¥ Sl
SV Ga Jamll Ay e sV ape e (D Bl Gleasd) Sl
o® LS atl e Y g gl Jom Yas HLAT s LE¥l 1 . g9l
oelinl s 5d @lSs Lol Logas Lilla

(LU L y2) Aol (il B - o

Coges I AL Cnileall B 5, VT oUBLl Lol Ludye Jies
LR SLEN Galgl (o e

3 p2T galat (S8 - 1

0ld Olgie Jemy 19 1966 5543 24 L2 wdyall (lE Ham
EVNN (ENCES Y FSPESUPUS B I H RN i R NP UL TP P ESA REN LAY
a0 gl lS ] ¢l alinl myad 43 4T LeS L3S,
SIS aI) (e plgdT AU dadd (o et g ey @IS all plef cabised
&S ,ad1 ((la société a responsabilit€ limit€e ) adgill 3sguxa 48,45
la soCi€té) dealdl dungdl 35,514 (la soci€té anonyme) dealoll
Aal IV dog il @9 agdl ¥ lisg (en commandite par actions
Aginany Tybas #1391 o2a cosas 0B g 9,40l (o gunin Lgie g puail| Con sl
Ladly Jaidl Qpom i Gl o dadd ol all ol o i ¥ s I
Lty Al SIS, A e Lyl ol pieT

Ibid and see also: CRAIGP,; BURCAG. EU Law: Text, Cases and Materials. (1)
New York: Oxford University Press, 2008, p.806.

Directive 2003/58/EC of the European Parliament and of the Council of 15 (2)
July 2003 amending Council Directive 68/151/EEC, as regards disclosure
requirements in respect of certain types of companies. Official Journal,2003
1L.221,13-16.
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La société a responsabilité limitée est constituée entre des associés qui ne
supportent les pertes qu’a concurrence de leurs apports.

1967 T 6 5)l5 35 @) agapll (o I3 B3 slial gl

O e cuad Gilly radpall IS G5ils (e 200 355411 34 35U

Elle est désignée par une dénomination sociale, a laquelle peut étre incorporé le

nom d’un ou plusieurs associés, et qui doit étre précédée ou suivie immédiate-

ment des mots «société a responsabilité limitée» ou des initiales «S.A.R.L.»,
et de 1’énonciation du capital social.

Bagall ISy Ll agupn (ro dsbedl BaUS B (adll Gudd AL (alall Ja LS

20,83 Goleal Adgg el

O Gle cond Slly Ledyall colSy all (5il3 e LI 5,341 355U

Le capital de cette société ({Oit ét;e de 20.000 F au moins. Il est divisé en parts

sociales égales.
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36 s (2)
Le nombre des associ€s d’une société a responsabilité limitée ne peut &tre
supérieur a cinquante. Si la société vient a comprendre plus de cinquante asso-
ciés, elle doit, dans le délai de deux ans, étre transformée en société anonyme.
A défaut, elle est dissoute, a moins que, pendant ledit délai, le nombre des as-

sociés ne soit devenu égal ou inférieur a cinquante.
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La société anonyme est la société dont le capital est divisé en actions et qui est
constituée entre des associés qui ne supportent les pertes qu’a concurrence de

leurs apports. Le nombre des associés ne peut étre inférieur a sept.
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La société par actions est désignée par une dénomination sociale, qui doit
&tre précédée ou suivie de la mention de la forme de la société et du montant
du capital social. Le nom d’un ou plusieurs associés peut étre inclus dans la
dénomination sociale. Toutefois, dans la société en commandite par actions, le

nom des associés commanditaires ne peut y figurer.
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La société en commandite par actions, dont le capital est divisé en actions,
est constituée entre un ou plusieurs commandités, qui ont la qualité de com-
mercant et répondent indéfiniment et solidairement des dettes sociales, et des
commanditaires, qui ont la qualité d’actionnaires et ne supportent les pertes
qu’a concurrence de leurs apports. Le nombre des associés commanditaires ne

peut étre inférieur a trois.
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http: //www.gesetze-im-internet.de/bundesrecht/gmbhg/gesamt.pdf. (1)
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(1) Die Kommanditgesellschaft auf Aktien ist eine Gesellschaft mit eigener
Rechtspersonlichkeit, bei der mindestens ein Gesellschafter den Gesellschafts-
gldubigern unbeschrinkt haftet (personlich haftender Gesellschafter) und die
tibrigen an dem in Aktien zerlegten Grundkapital beteiligt sind, ohne personlich
fiir die Verbindlichkeiten der Gesellschaft zu haften (Kommanditaktionére).

(I Bl il OISU uidy (2)
(1) Die Aktiengesellschaft ist eine Gesellschaft mit eigener Rechtspersonli-
chkeit. Fiir die Verbindlichkeiten der Gesellschaft haftet den Glaubigern nur
das Gesellschaftsvermogen.
(2) Die Aktiengesellschaft hat ein in Aktien zerlegtes Grundkapital.

asbeadl 33U Babeadl OISH uay (3)

Der Mindestnennbetrag des Grundkapitals ist fiinfzigtausend Euro.
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Segers v. Bestuur van de Bedrijfsvereniging voor Bank- enVerzekeringswezen, (1)
Groothandel en Vrije Beroepen. Judgment of the European Court of Justice of

10 July 1986, Case No. C-79/85, ECR I- 02375.

ECI states that this would hold true even if the company conducted no business

of any kind in that Member State, but instead conducted its business through

one of the various forms of secondary establishment, such as subsidiary,

branch, or agency in another Member State.
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Commission v. France. Judgment of the European Court of Justice of 28 (1)
January 1986, Case No. C- 270/83, ECR I- 00273.
.ol = CRAIG P; BURCA G. EU Law: Text, Cases and Materials (2)
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‘merger’ means an operation whereby:

(a) one or more companies, on being dissolved without going into liquidation,
transfer all their assets and liabilities to another existing company, the
acquiring company, in exchange for the issue to their members of securities
or shares representing the capital of that other company and, if applicable, a
cash payment not exceeding 10 % of the nominal value, or, in the absence of a
nominal value, of the accounting par value of those securities or shares; or

(b) two or more companies, on being dissolved without going into liquidation,
transfer all their assets and liabilities to a company that they form, the new
company, in exchange for the issue to their members of securities or shares
representing the capital of that new company and, if applicable, a cash payment
not exceeding 10 % of the nominal value, or in the absence of a nominal value,
of the accounting par value of those securities or shares; or

(c) a company, on being dissolved without going into liquidation, transfers
all its assets and liabilities to the company holding all the securities or shares
representing its capital.

This Feature wound up without going into liquidation encourage the companies
to engage in such transaction. See: Commission Staff Working Document.
Impact Assessment on the directive on the cross-border transfer of registered
office. Brussels, 2007, Sec 1707, Part 1,p.14, from http: //ec.europa.eu/internal_
market/company/docs/shareholders/ia_transfer_122007_partl_en.pdf.
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Une société, méme en liquidation, peut &tre absorbée par une autre société ou

participer a la constitution d’une société nouvelle, par voie de fusion.

57



sy Bgild H3my ¥y (0ld 20 - Luiya 3 50) Tgild sime sae adgiul
Lgila susdl suall e <1580 sae 33l LI @ag O awball (e el

A8 Jagad @i OF Agas 3 I 0 $LEI Con g 3L s B
ml.guﬁ K).[u U"l Z\:t_b;.ui‘ ngm O

(ol el B 33801 e 5 (e Tjlos ZLesl¥1 itayy
g Ak d (n5S5y dygies duand Lol H0h mO Wl g

z?;:\Sﬂg‘ﬂsh\,}Jj:\Sﬂ@A-

Llee JSA5 el g LI el o L) Lis S0 jousdl oy

@ T Ags B buddy Apd Gl VI A, AN agas (I
Jab psdly cdgall Lous sl 3,800 o VW A, A0 mas Auleny sl
o @IS Al ST Budgll A, A0 S e Wgs Il AV 3S5a Ags (e (854
a3 Ayl ol (389 JLEBY) Cayylias OY (Adee 1088 Lle s Y sl

(DT algs B bagas 358 Gurls canylias (e ST

‘._.,Slfd‘ @.&JO

01379 okt Sty

rals AR=IABE zg'ji

e ydig padl @lelyal o JS sbae VI Jgall Silogll (93lall aiasesg
1312 4 A‘}U S ] éUSﬁ d:g-_ul” Q‘;bq-!ﬁ ..\.J.a.CJ\J._.\:- 4.‘}5.33 @4..,\.”

Commission Staff Working Document. Impact Assessment on the directive on (1)
the cross-border transfer of registered office. Brussels, 2007, Sec 1707, Part
1,p.14, from http: //ec.europa.eu/internal_ market/company/docs/sharehold-

< Galew = .ers/ia_transfer_122007_partl_en.pdf

58



g?ﬁ)ﬁy‘ Ogolal! e {‘d Oy @IS, Al olagsga (@f}’éﬁ Ll (L
Joull L..,Jaﬁl‘ Oglall sl Ol ool e U S A (&2 95 ady
celae I

633.33 gﬁ 3‘3\.4.4‘ (3o JaJCu.'I.e ilo LngA o Lia GA...\_” UT L@j
edd aumial 0 AY dalie jules alazial @ of G 3,400 @ilassge
JS o 3 Amenill @IS, 8l o 3lgleall 1 Jead ¥ 1D pag Hleally 3V
I e alima oLl aany L 35,40

Sl T gl manll 3 mall dogyill aagy lel ¥ ol o
gl o 1 oS il (o) Sleadl asdy o (el e U el
(L1 33U Legain s

‘zL:J‘ soadl o Ay la¥l &gl of 3)‘.)3” oudxs dale Bl s —
A lanSVL & |1 @Sl cre JSI

Slead) o Laiell Gillalidl (o dule 2381611 say Jdadd Llgh mumy
@IS all ke bl dgend! Slaexdl T dmanid] @l al )Y
P! (gym Wuie A a0l allad Jawwd Al @ medl oY Amaenall
Sl Lo sty sl ey

day 48,5 S Aus e dsle @A..,d\ Slas) 3? F""’” do g pd Joudss
Sy pariie oyl T e madll LI Jetdy i L) BLsYL
oo el Alee 8 3SRl SIS A JSAS @lS, Al o ade GLEYI
¢S, 80 Baa L(Q.@.«.us“j oaas]| (ag..,\.EJ oy, olS,adl ‘1‘9.44}3 J}mT

ALl BLEY oo red s Calsll IS b BLEYI (e 3y5um AT &

242,

59



‘J.Lu.lj‘j ‘QLS).CJ‘ Lg.iﬂ »‘3:43 ‘:,"J‘ PS\:._U ‘Qﬁi ‘:,ﬂ ale ).:u_l_” S0
.(?L_u_sl_ud‘ B.BLL‘) Camnll gbj L:g‘}l_.zﬁ‘

........ delanl @By9 GLaYI §ordie sl cpeand] ey wousdl Lelle Lol
s 8 g 1Y Sleadl asdy o Ay (D ) dals YL
(bt 3oL mend) ddlesd AogiLaIy dalatdYl jallally Gl 4
oS )8l s BLEYN (po pgd iy 3T 5oy 8 pin g Jiiewn s o
(Al ol el B cpiue | M)

gt o oS, 8l e IS B grealid] asdy pu)ladl psg dayg
(ald] 30U AS 5l daladl dog ) dd) Saowats ale

da medl ddeat ALl Balgldl Hlawl daisell cllalull agaiy
oo Awill olhlldl 2 of Lo daladl aS,08l1 dog,ddl e )l
(‘Qj.gu)i‘ (ya b ydluc Aewal A EJLL‘) LA)‘..UA‘
(D 3slgad) mie Buaizll @laladl

Lo salgds Hlaws| Jd pad L Jus Of Azt allalid! Jle Conging
Slel M JalSI alad¥) iy s ¥l Laa of 3algldl oia oY ol 43
ol alble 47 ol Juadl OIS ASL B e dewy ) cldSCall g

s

Gamy dud dualy 48,58 Il danall olS, 80l e ool A0 aalal 3] g

STORM, P.; VAN GERVEN D. The European Company. New York: Cambridge (1)
University Press, 2006, P.19.

60



aoill Tuless Lajsre (193 (re clldy Amanid] oIS il Lle Lol o
)S..\J‘ catled! ‘:3.4.«.1).1.‘ O 3).4.:24‘_ 3.4.!‘).” S_SU.‘ L)A" &'ﬁ Ceu

ottt L7 (LAl

ol all alelilly Gsa> udd oo duguadl A, Beas (5SS
LISl oigt lals Lgtdy poatl dulee 3 dealadl

Bomal A 38,801 B (Bsd> 5 ydlie Amenill AS, 801 B c1S, AN ()5S0
-EPR T gWA] ng' (Q.G.Q.@.A.uij s e GJU

raldy rleaS¥l day Ameddll A,A1 Agiall Luakall g
65 By (@Sl alal @glitaly dmanill @IS, all Jlael Axaladl 28,411
cdaae Slea paiy @adl) g 1Y Hlead! Jleald

O oY <Udg GA..,\_” ddee (po dzmaud! aS,511 gﬁ\ﬁ s A3y
ddee o (olyme Wl 3ol @@ Gl rand] da 5l W3 qg! Al
oo 053 03 Agul) Aaladl Amliall oL Lole Lofy a3d Lia g crend]
Leiils mllins Lo g otlia ol Algull o153 Le 13La . (b )01 Coliaad
el Ao Lo dEblsl) ane ) Agull sead azd

caaly Le 13 Jleatl Goas puamd ¥ Tuull o Jleall Gsdond Acailly L
OST Amasill @IS, Jlee go Jaadl 3s3e dmbic Lle dmalall 38,40

g3 o2 Ogualsill Jleadl Lol camal ol 3,800 Legd ualgn Sl ATl B
(T A W e IESY Tl cgles 3yl opnabiion 13 qgild 5531
Jhead! i Ll Ulwa C).Ta:v La |;\.A3

:}.A JJJ.AJ‘ | gﬂ C).]a:v Eg_‘.ﬂ J‘;.«.u.”j
Bsd> e Wgiewn (Ameludl) sunuadl 38,501 (585 e T (A

Sl ddoe b csales ) dmanill dapudl) @lS, A0 A1

61



SE13 Byis pren 0o ALelS Bsiie Wydee pelall 3,401 43
Callil e oslanl glet¥l Bulee S5 Y S sy Amentill oIS,
rlesi] 3o 5f KA o1 palal Gle lisg (oeiSlall fss s paliel
1) iy Blan¥) | ok of coms ¥ 6yl 3,8 LB 3,4
o2 Realudl 3,810 Adgiuue) D Adgiull (o Galill gy Cpdsld!

(LesiSls ol el

ilaglall e apell (1)
VAN GERVEN D. Cross-Border Mergers in Europe. Cambridge: Cambridge
University Press, 2011, p.10.

62



gl\fd‘ <diall

(2929 %1 LN J93 (i Lad 3S 500 JIET)

-

At

e SIS A JLES] &y A€ SIS AN o el I BoLYL
Logoel Aos (re 3,41 3850 JE) day AS, AN AnnS I A3l J30 IS
e SISyl JLES Byl 31 sl 6551 sine Busysl Aps I sine
S5l Ryl 3l S I

U9y o ladll LajSya of Letleal 3S50 Ja5 a3 dpg)s¥| wlSalls
“ c299Y1 2BV s I3 15 (65T Wps ) sune Lyl

e SIS AN QL] By e gl 1 oo 33l Sen Bl i
R Al a1 A8 O oy 6,0 Ryl B3l B DU
Lyl g5 A8, asglall

JLED] Ay Aplel Gudy oyl ol bt Sy oy iull ighd
Joe LBLE| 329 gy¥) ALYl Ja s (@S, i) Bsiall polz sl
49 5301 Tapasdy agys¥) sleay!

Joleenll Ay A, 800 385 J&5 G 050 5T Jie VT comy 41 LS

U9y 2 48,4 Guply A8l Guwde asdy Ol by oeladl Gle

Aaciis dogyd (o8 OIS Andmie Gurnl dogyds (oyd sine Ayl

A Al oha assh & prealadl Hlial Alds Blesy JUI (i Gl Led

Tl do gyl 5S35 (65T Ag)ol Ags Al Aol oda e LajS,e Jais
(D Taais 3old ST Lo

CHALMERS D.; HADJEMMANUIL C.; MONTI G.,.et al*“.European Union (1)
Law, Texts and Materials. Cambridge: Cambridge University Press, 2006,
P.736.

63



olewy ST Lgdlelparly 3,80 Gunls dogpd (683 Joll (aay (a0
L0591 Jo3 e (B A051B el sal punied s IS Ais Adle el 3]

Ugs Al sne dng)el Ags (e 3,800 3850 Jlan] Azastl B
omlsall o gyl AL > apmmas @b oF oS ¥ 65T gune 3,5l
ol due gimoll (il g8l e agaadl Ilia Laily Led (o padl Galod!
Aalime dogyal dy Bl eVl poans uB ol JLEUYL Caymad ¥ 1B A,V
cr909¥) ALY Jgs o Led @IS AN JLES] By Alsye Sy liay

ot polain ¥l Lgd ugoo¥l ald¥l Jgud due gunsll (il galle
JLESYL s g5l dagyd (A0ISal (S AT (S50 oyl i

OillasS Olpekay 1B SIS AL e gl (silally oulsall gilis
LS, AN 38 5a Jlan! e ol

oL B il ol Glaall 3800 3a ol liiws Lidje LSty
A8 il dwd ) llall 385 o Slaall LajS e (aS,801 3,0s0 olSa ¢ys5l3
st el Ay Lo A AN Lo st calgll eilall sa
LS, EN Sle Gaedaitl Conloll Ggilal) ga el Dl Ags ogile

calsll ogilall of cuilsall g3ln adiSal AUISaY osda Jo diad
g T IS Tolay 13 aS, A Jlan Lo gadadt

OsiLal g JLEBY Lk llall Wgull Lo g gl (5ilall Cadse 5o Lo
OIS Lo I3y JLESY) laa ola oo JLEndl Ledl sllall algull e gonsll
Sdade (ya JLE.»:)?L» — Jadl ola cniled

plel Gile oy u® palsudl ouled esosll pgilalls (lia (e
a9l ALY Ux s A Al gl Adee

ALTINISIK U. Free Movement of Companies within the EU.Ankara Bar (1)
Review,2012,P.99-118, from http://www.ankarabarreview.org/pdf/abr-2012-1.
pdf.

64



SL'LA
LT o JLESYL i LT 3 el o3 3,8 ol Lin it
Letlatadt

e OIS 13 Lag JLESY) 1as e SUY) G9lall Cadse g Lo
Sl I sea 5T JLEnd 1ag

LS Ll A gall Lpsbain e Ll 30UY! Ayl mocin Ja
S Ll 1) LolLT cpe 36,00 3S 50 J& 3 pme
FJESY) s Lle U ogilall Galy Le 3]

w0l 03 A5ilal15 Ausiall Lghmainds Ahaiims (255 LI
S el ulel Y A8 Lal Al Al gl

oS s s @y 38 35580 B0 B3 3 o seniny L
cST G Byl Aas e 3,800 SLaall 3,01 Ja Y

AT Al W e Jemad | S Jas < Lsls

ronesd Il GBI Cdlall e Lils ol le L3y

LS, GLaall 5S,L1 s JaYI gl

el 38 e 5 SN g Al

Jo¥1 g al!
AS 1l Aadll 38,00 Ja

S A5l Jadll 3601 wass Llad oS ¥ T ) Bl juds
A, 5l laall 38,00 i Lgde slnw ¥l (S 5HLAT o7 g pe g7 aagn

65



Jomeadl G ol (Sas G Jamaal) 385U e g pa 9 OS] D oy

el gz IS, ol Joall elave cnilsd o adde C3ylaills
350 2wl prapdall (ol SV sy LeS golesdl Jomadl o
. wgad|

Jomeall 301 pass (Say ol el B Jumedd) s (a9
LAS Eg‘}?

Lesle slina¥) oSy 305508 3,Lal B0 aag Mo (ladll 38,40 Lei
LISl Slaall 38,00 s

5 Jome BT B Sladll 3800 03 e Sle A5, gLl ol «la
Asge JSo 6T Ugs Il sne Aoyl Ay (e allan)

Sllaadl OlSen aily 3l Sadsdl 5T laall 3801 Capad oSl

oyal el o o9Vl LI Jee duBLaS| o (31t B
OF LS i3 T Al Angyol s (e 38,800 Slaall 38,01 (&0 duleal 3oy pu
meoly pe Aal Lt 5800 Jal AesS sladll JLas] s Taw
RNV | \ng’_o,

‘g_'\_-,L_"l 9= Ao oywdt S @l dl! JlEn| Ly T.,\.‘.U faga
Al Amysl Aos (e A8 Slaall 5800 Jal dMS e e oo
JLE] Ly Jedn ¥ oo b g Gle opad (S o LS (g
LSl S, IS s olewl

J93 om B Bl 3$,al0 Sladll 38,00 Jlas] Jie L e
Lisles Linye LS 0¥ ()31 g i )Tg J9 03umd Gy - agys¥1 213Y)
(sl 38 pa Slaall 38,01) B aill Gudd o sd¥ Jos S cond

Gk ad A Al Jlall 38,10 Pl A of (Bladll laa e
D G el o @ aBg S Al Slaall S, At s Y Sl

66



u.:.;ag:d\ Joudl o7 3l LJATJM&@&J—” M 1aa > oy
O JLEOY) Ae gydin Jo> Lo Legd calizs oIS, Al ‘:).’.&J\ SSA A,Ias
Jdede

el g LT ¥ i

slaad| ) colS Al g\.u’d‘ SSA A Lty LOUT e JS s
a_v.’a.d‘ PRV éi"ﬁ Q:}:Jj..,d‘ B JS Ljﬁ' uahal]:l:z“

e &S, Al ‘;\;A_Y\ SSA JEy A0S pde Sle Laadly LOUT 5483
ola O Camy Angyel jue ol ColS Ayl oal Ags LT I Lewsl )i
LJEOY g oleyhiay Y cad gl

5 ydulis dxlgi Luadd! of LOUT (ya ‘:,la.&_" Lo < ra Jas L",J_H asyadls
(D9l oia onilgd 32y Lensuaiy Lol

Uag lguaway (Al Jeudl ol 2 a< g.l.u.al\ bl Ja&s S50
cJedl ol (13 e JLENYT g ol yae Yl o

dolas Lewadl of LOUT cpa ‘:,J.a.él| La i< a a5 ‘:g;\_H aS,at) Jalas
JLEL?‘ da 039 g0 db:m.:ﬁ‘ pae ng‘ ‘2‘-.@43-”3 d.‘:-._” dgac Q}S:vj ﬁ)_zl‘

@3)3?3133&1 szf:mg_.yLEJ\)S)ildz_udﬁ,d\ onfuﬁYmTLns
cdade (yo Gudadll Conlgdl Glatl Blam ¥l e il (a0

Ugs Al L",_g_»LEJi La,aa of ‘:,.La.é_” La S ,e & gs EUGWA |- PSR-
Lee il pars clldy Lgdad ) deays (Joad) odg Lead Cay0ay ¥ (a1
cdy blas Y o Gudadll Conl ol Geolatl s o? PSP LA | I LR Y|

WYMEERSH E. The transfer of the company’s seat in European company (1)
law.Financial Law Institute, Working Paper Series 2003,No.3,P.1-34, from

http: //www.law.yale.edu/documents/pdf/cbl/49Feldman8WymeerschTransfer
seatFeb03.pdf.

67



COLEUT Lo Llad i Lo Taag

Slae¥l ane ol Jsally b 5y Gl Joadl oda b elgaall Lelyy
oo sy Sl Bl | Gy 451 o 35305 155 s ] 3pes
o Bl Lgallay 4ad Lestie 430 128 o 35,800 0T alindl 3y
o2 L Wylye oo oSaB ¥ Ly AiglEN Leaid 4585 O audall
Oy angysl Aas Il dngysl Was ore JLand

v 3,00 a0 S Jan Jendl oia ayaes Y celly L dalis]
Ll ol O A AN Gle congy 4 Jllby Led! sine g0 Ao
SRNERESW

T s e BN yae J5 0L e LT ol le JBie iy
Loallas 3oy JS85 o 36,800 odn ol s LY Jpaie 63t LT 1
oosslall

O LS iy 305La Lgsa juded 38,80l (Blud| |aa 33y
LOAUYE S0l allaill dde (ol Le 389 waus

.Uberseering (O potr ol A day Jus 0 4zall s oS

GRUNDMANN S. European Company Law: Oraganization, Finance and (1)
614 (s 33l gy «Capits Markets,

PETROVIC T. Cross-border transfer of a company’s seat. PPT, P.17, from (2)
19 (o (Gila gope cWWW.IUS.ACTS,

ALTINISIK U. Free Movement of Companies within the EU.Ankara Bar  (3)
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ROTHE N. Freedom of Establishment of Legal Pe - (Gla aoye :L'A:J BN
sons within the European Materials. New York: Cambridge University Press,
2007, p.1232. Union: An Analysis of the European Court of Justice Decision
in the Uberseering Case. American University law Review, 2004, vol.53,
No.1.P.1101-1141 fromhttp://digitalcommons.wcl.american.edu/cgi/viewcon-
.4 - .tent. cgi?article=1111&context=aulr.
JOHNSON M. Roll on the 14th Directive - Case law fails to solve the prob-
lems of corporate mobility within the EU - again.Hertfordshire law Journal,
2004, vol.2, No.2.P. 9-18, from http: //www.herts.ac.uk/__data/assets/pdf_
file/0008/38645/HLJ_V2I2_Johnson.pdf.
ECIJ held that:
1. Where a company formed in accordance with the law of a Member State
(‘A’) in which it has its registered office is deemed, under the law of another
Member State (‘B’), to have moved its actual centre of administration to
Member State B, Articles 43 EC and 48 EC preclude Member State B from
denying the company legal capacity and, consequently, the capacity to bring
legal proceedings before its national courts for the purpose of enforcing rights
under a contract with a company established in Member State B. 2. Where a
company formed in accordance with the law of a Member State (‘A’) in which
it has its registered office exercises its freedom of establishment in another
Member State (‘B’), Articles 43 EC and 48 EC require Member State B to
recognise the legal capacity and, consequently, the capacity to be a party to
legal proceedings which the company enjoys under the law of its State of
incorporation (‘A’).
MUCCIARELLI F. Company ‘Emigration’ and EC Freedom of Establis -
ment: Daily Mail Revisited. European Business Organization Law Review,
02 (Gl g25e 2008, v0l.9,P267-303, from http: //eprints.soas.ac.uk/14256/.
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Cartesio Oktat6 és Szolgéltato bt. Judgment of the European Court of Justice (1)
of 16 December 2008, Case No. C-210/06, ECR 1-09641.

102 5y ol OISU sy (2)
The referring court states that the application filed by Cartesio for amendment
of the entry in the commercial register regarding its company seat was rejected
by the court responsible for maintaining that register on the ground that, under
Hungarian law, a company incorporated in Hungary may not transfer its seat,
as defined by the Law on the commercial register, abroad while continuing to

be subject to Hungarian law as the law governing its articles of association.
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103 3aa0 (saleadl OIS sy (1)
Such a transfer would require, first, that the company cease to exist and, then,
that the company reincorporate itself in compliance with the law of the country
where it wishes to establish its new seat.

109 paal ol OIS sy (2)
Consequently, in accordance with Article 48 EC, in the absence of a uniform
Community law definition of the companies which may enjoy the right of es-
tablishment on the basis of a single connecting factor determining the national
law applicable to a company, the question whether Article 43 EC applies to a
company which seeks to rely on the fundamental freedom enshrined in that
article - like the question whether a natural person is a national of a Member
State, hence entitled to enjoy that freedom - is a preliminary matter which, as
Community law now stands, can only be resolved by the applicable national
law. In consequence, the question whether the company is faced with a restric-
tion on the freedom of establishment, within the meaning of Article43EC, can
arise only if it has been established, in the light of the conditions laid down in
Article48EC, that the company actually has a right to that freedom.
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Opinion of Advocate General Poiares Maduro of 22 May 2008 in Cartesio, (1)
Case No. C-210/06

234922 5531 Gl IS uas (2)
(22) The fourth question concerns the right of establishment. Pursuant to Hun-

garian company law, as set out in the order for reference, the seat of a=
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= company constituted under Hungarian law is the place where its operational
headquarters (‘kozponti ligyintézés helye’) are situated. (29) In other words,
the place where a company has its operational headquarters is supposed to
coincide with its place of incorporation. A transfer of the operational headquar-
ters of a company constituted under Hungarian law will normally 23 entered
into the commercial register if the transfer takes place within Hungary. (30) It
follows from the facts as they are stated in the order for reference that Carte-
sio seeks to transfer its operational headquarters to Italy. However, instead of
reconstituting itself as an Italian company, Cartesio wishes to remain incorpo-
rated in Hungary and thus subject to Hungarian company law.

(23). Hungarian company law, so it would appear, is grounded in the ‘real seat’
theory, according to which a company must comply with the full requirements
of company law applicable in the State where it has its real seat. (31) Indeed,
the real seat theory ‘inextricably entwines a company’s nationality and
residence’. (32) Taking this theory to its full extent, Hungarian company law -
as interpreted and applied by the commercial court - prohibits the ‘export’ of a
Hungarian legal person to the territory of another Member State. While it may
be possible for a company constituted under Hungarian company law to pursue
economic activities in another Member State or establish a subsidiary there,
the operational headquarters must remain in Hungary. By its fourth question,
the referring court essentially asks whether Articles 43 EC and 48 EC preclude
national rules which make it impossible for a company constituted under

national law to transfer its operational headquarters to another Member State.
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The advocate general said that:
The view that the present case falls outside to scope of the Treaty rules on the
right of establishment is, in my opinion, incorrect. National rules that allow a
company to transfer its operational headquarters only within the national ter-
ritory clearly treat cross-border situations less favourably than purely national
situations. In effect, such rules amount to discrimination against the exercise of
freedom of movement. Cartesio seeks to transfer its operational headquarters
to Italy. It appears, therefore, that what Cartesio proposes is the ‘actual pursuit
of an economic activity through a fixed establishment in another Member State
for an indefinite period’. In those circumstances, the Treaty rules on the right
of establishment clearly apply.
CRAIG P.; BURCA G.EU Law: Text, Cases and Materials. New York: Oxford (2)
University Press, 2011, p.784.
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The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex parte (1)
Daily Mail and General Trust pl. Judgment of the European Court of Justice
of27 September 1988, Case No.C- 81/87, ECR 1-05483.
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THE COURT, (1)
in answer to the questions referred to it by the High Court of Justice, Queen’ s
Bench Division, by order of 6 February 1987, hereby rules:

(1) In the present state of Community law, Articles 52 and 58 of the Treaty,
properly construed, confer no right on a company incorporated under the
legislation of a Member State and having its registered office there to transfer
its central management and control to another Member State.

(2) Council Directive 73/148 of 21 May 1973 on the abolition of restrictions
on movement and residence within the Community for nationals of Member
States with regard to establishment and the provision of services, properly
construed, confers no right on a company to transfer its central management

and control to another Member State.
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STORM, P.; VAN GERVEN,D. The European Company. New York: Ca - (1)
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Commission Staff Working Document. Impact Assessment on the directive on (1)
the cross-border transfer of registered office. Brussels, 2007, Sec 1707, Part
1,p.14, from http: //ec.europa.eu/internal_ market/company/docs/sharehold-

.9 e ol = cers/ia_transfer_122007_partl_en.pdf

Gl GISAN iy (2)
Amtsgericht Heidelberg v. HSB-Wohnbau GmbH, Judgment of the European  (3)
Court of Justice of 10 July 2001, Case No. C-86/00, OJ of 13 October 2001,
p.7.
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Gkl IS ey (1)
The Court of Justice of the European Communities clearly has no jurisdiction
to answer the questions put by the Amtsgericht Heidelberg in its order of 3
March 2000.
A1 zyaal Gl IS sy (2)
According to settled case-law, it follows from Article 234 EC that a national
court may refer a question to the Court only if there is a case pending before
it and if it is called upon to give judgment in proceedings intended to lead to a

decision of a judicial nature.
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Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a (1)
European company (SE). Official Journal, 2001 L 294, 1-21.

8 el @lad! IS s (2)
1. The registered office of an SE may be transferred to another Member State
in accordance with paragraphs 2 to 13. Such a transfer shall not result in the
winding up of the SE or in the creation of a new legal person.

Goladl IS ey (3)

1. A company may be set up within the territory of the Community in the form
of a European public limited-liability company (Societas Europaea or SE) on
the conditions and in the manner laid down in this Regulation.
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LB sl ol OIS uas (1)
1. Public limited-liability companies such as referred to in Annex I, formed un-
der the law of a Member State, with registered offices and head offices within
the Community may form an SE by means of a merger provided that at least
two of them are governed by the law of different Member States.

LB sl @l GISA sy (2)
2. Public and private limited-liability companies such as referred to in Annex
I, formed under the law of a Member State, with registered offices and head
offices within the Community may promote the formation of a holding SE
provided that each of at least two of them:
(a) is governed by the law of a different Member State, or
(b) has for at least two years had a subsidiary company governed by the law of

another Member State or a branch situated in another Member State.
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Commission Staff Working Document. Impact Assessment on the directive on (1)
the cross-border transfer of registered office. Brussels, 2007, Sec 1707, Part
1,p.14, from http: //ec.europa.eu/internal_ market/company/docs/sharehold-

17 Lo ol >y «ersfia_transfer_122007_partl_en.pdf
Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a (2)
83Ul «3sles gy «Buropean company (SE). Official Journal 2001 L 294, 1-21.

I 3yaal Sl

3 - Companies and firms within the meaning of the second paragraph of Arti-
cle 48 of the Treaty and other legal bodies governed by public or private law,
formed under the law of a Member State, with registered offices and head of-
fices within the Community may form a subsidiary SE by subscribing for its
shares, provided that each of at least two of them:
(a) is governed by the law of a different Member State, or
(b) has for at least two years had a subsidiary company governed by the law of

another Member State or a branch situated in another Member State.
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5- A Member State may provide that a company the head office of which is
not in the Community may participate in the formation of an SE provided that
company is formed under the law of a Member State, has its registered office
in that Member State and has a real and continuous link with a Member State’s
economy.
(23) A company the head office of which is not in the Community should be  (2)
allowed to participate in the formation of an SE provided that company is formed
under the law of a Member State, has its registered office in that Member State
and has a real and continuous link with a Member State's economy according
to the principles established in the 1962 General Programme for the abolition
of restrictions on freedom of establishment. Such a link exists in particular if a
company has an establishment in that Member State and conducts operations
therefrom.

3 el @l ol uas (3)

1. SE shall be regarded as a public limited-liability company governed by the

law of the Member State in which it has its registered office.
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ZAMAN N. Cross-border Mergers in Europe. European Journal Of Law (1)
Reform, 2006, vol.8, No.1.P.123-136.

Gkl IS s (2)
PANAYTI C. Corporate Mobility in Private International Law and European  (3)
Community Law: Debunking Some Myths.Yearbook of European Law,2009,
vol.28, No. 26, P.1-80, from http: //ssrn.com/abstract=1437555.
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Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a (1)
83Ul (3slw x> e «European company (SE). Official Journal, 2001 L 294, 1-21.
.7
The registered office of an SE shall be located within the Community, in the
same Member State as its head office. A Member State may in addition impose
on SEs registered in its territory the obligation of locating their head office and
their registered office in the same place.
STORM, P.; VAN GERVEN,D. The European Company. New York: Ca - (2)
A1 o ol >y «bridge University Press, 2006, P.19
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For more information about the procedures of registered office’s transfer (1)
review Article 8 of the Regulation 2157/2001.
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EVANS A.The law of the community including the EEA Agreement. (1)
Stockholm: Fritzes, 1994, p. 157.
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Commission of the European Communities v Federal Republic of Germany. (1)
Judgment of the European Court of Justice of 4 December 1986, Case No.C-
205/84 ECR I- 03755.
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1) By an application lodged at the Court Registry on 14 August 1984 the Com-
mission of the European Communities brought an action before the Court un-
der Article 169 of the EEC Treaty for a declaration that,
(a) by applying the Versicherungsaufsichtsgesetz [Insurance Supervision Law]
as amended by the Vierzehntes Anderungsgesetz [Fourteenth Law amending
the Versicherungsaufsichtsgesetz] of 29 March 1983 (Bundesgesetzblatt I, p.
377) which provides that where insurance undertakings in the Community
wish to provide services in the Federal Republic of Germany in relation to
direct insurance business, other than transport insurance, through salesmen,
representatives,agents or other intermediaries, such persons must be established
and authorized in the Federal Republic of Germany and which provides that
insurance brokers established in the Federal Republic of Germany may not
arrange contracts of insurance for persons resident in the Federal Republic
of Germany with insurers established in another Member State, the Federal
Republic has failed to fulfil its obligations under Articles 59 and 60 of the EEC
Treaty;

= 21 spzaall (Golad! OIS uad (2)
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In that respect, it must be acknowledged that an insurance undertaking of =
another Member State which maintains a permanent presence in the Member

State in question comes within the scope of the provisions of the Treaty on the

right of establishment, even if that presence does not take the form of a branch

or agency, but consists merely of an office managed by the undertaking’s own

staff or by a person who is independent but authorized to act on a permanent

basis for the

undertaking, as would be the case with an agency. In the light of the
aforementioned definition contained in the first paragraph of Article 60, such

an insurance undertaking cannot therefore avail itself of Articles 59 and 60

with regard to its activities in the Member State in question
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www.encyclopedia.thefreedictionary.com/subsidiary. (1)
Somafer SA v Saar-Ferngas AG. Judgment of the European Court of Justice of (2)
22 November 1978, Case No. C-33/78, ECR I- 02183, para.2.

The concept of branch, agency or other establishment implies a place of
business which has the appearance of permanency, such as the extension of

a parent body, has a management and is materially equipped to negotiate
business with third parties so that the latter, although knowing that there will

if necessary be a legal link with the parent body, the head office of which is
abroad, do not have to deal directly with such parent body but may transact
business at the place of business constituting the extension.

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdictionand ~ (3)
the recognition and enforcement of judgments in civil and commercial matters
amending Convention of 27 September 1968 on Jurisdiction and Enforcement

of Judgment in Civil and Commercial Matters. Official Journal, 2001 L 12,

1-22.
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SAR Schotte GmbH v Parfums Rothschild SARL. Judgment of the European (1)
Court of Justice of 9 December 1987 ,Case No.C- 218/86, ECR I- 04905.
branch’as ‘an outpost of the main business for the latter’s benefit on a continuing

basis and subject to the control of the main business.

96



oo D ¥ Teia sings Aliis Ssins duand wlliey ¥ 568 dapes OLS
1) 8, al

el AIISA] U B ealuy 3,801 (o i3S g yall 3,001 ola
Aewco 31 W9 (5515 9 Bead 1 B 31 A9 (35515 o Tpday B (G2 i) 5201
Auazd i ¥ gall o (ulal Gle clidg (prall Aos o5l3) a0l
CAlEe d0g008

el e Gabattl Conlsll ogilall sa dad il Al Ay o5ilaa
L) B§all £9,0 o1 g0 Llid] die zydad ¥ onilsall 3l Ulad
cgall Wgs slatdl B 55 0B Ages LG5I Jiliws cLimaly by

3.‘_4.4.“51‘ 2\.‘3; Sl GJB tﬁﬁ C\I@l Qb_“m Y REIR) ‘_,Jl 3@\.«4:2“4
ALan] (S Gamy grall Lo ey ) dpolad¥ 3500 o ety dwd )|
? Bl BeenFall B giol) Feas )1 e sl 43T LeS o1y 90 o0
Lead,t plimy ¥ g all Gaelis G0 A3l Lgd a3 U1 gnadl L
(B LS Lenbell Asgiall Lad Il e e 40Y Cacaall WLl L

ErIL (oLt g o) A g LA

O boyiall e oISy (1989 ale b O g sl asuyll Hlas| @
991 ale wlgh o sl ¥ Joudl 13 (e aidy 4 Jlee ¥ @

SORENSEN K. Branches of companies in the EU: balancing the Eleventh (1)

Company Law Directive, national company law and the right of establishment.

Nordic & European Company Law, LSN Research Paper Series, No. 10/37,

p.6, from http: //ssrn.com/abstract=2264091.

GRUNDMANN S. European Company Law: Oraganization, Finance and  (2)
28927 o «3sls g0 «Capits Markets

Eleventh Council Directive 89/666/EEC of 21 December 1989 concerning (3)

disclosure requirements in respect of branches opened in a Member State

by certain types of company governed by the law of another State. Official

Journal, 1989 L 395, 36-39.
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Whereas in respect of branches the lack of coordination, in particular concern-
ing disclosure, gives rise to some disparities, in the protection of shareholders
and third parties, between companies which operate in other Member States by
opening branches and those which operate there by creating subsidiaries.
Directive 2003/58/EC of the European Parliament and of the Council of 15 (2)
July 2003 amending Council Directive 68/151/EEC, as regards disclosure
requirements in respect of certain types of companies. Official Journal, 2003
L.221,13-16.
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Council Directive 68/151/EEC

Article 1 - The co-ordination measures prescribed by this Directive shall apply
to the laws, regulations and administrative provisions of the Member States
relating to the following types of company:

In Germany:

die Aktiengesellschaft, die Kommanditgesellschaft auf Aktien, die Gesellschaft
mit beschridnkter Haftung;

In Belgium:

de naamloze vennootschap, la société anonyme, >PIC FILE= “T0050832”> 1
0OJ No 2, 15.1.1962, p. 36/62.

2 0OJ No 96, 28.5.1966, p. 1519/66.

3 0J No 194,27.11.1964, p. 3248/64.

In France:

la société anonyme, la société en commandite par actions, la société a
responsabilité limitée;

In Italy:

societa per azioni, societa in accomandita per azioni, societa a responsabilita
limitata;

In Luxembourg:

la société anonyme, la société en commandite par actions, la société a
responsabilité limitée;

In the Netherlands:

de naamloze vennootschap, de commanditaire vennootschap op aandelen.
Eleventh Council Directive 89/666/EEC, Article 14

1. Articles 3 and 9 shall not apply to branches opened by credit institutions and
financial institutions covered by Directive 89/117/EEC.

These types of companies goverened by Council Directive 89/117/EEC of 13
February 1989 on the obligations of branches established in a Member State
of credit institutions and financial institutions having their head offices outside
that Member State regarding the publication of annual accounting documents.
Official Journal, 1989 L 44 ,40-42; See also supra, note 29, p.638.
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Article 2 of Eleventh Council Directive 89/666/EEC

1. The compulsory disclosure provided for in Article 1 shall cover the following
documents and particulars only:

(a) the address of the branch;

(b) the activities of the branch;

(c) the register in which the company file mentioned in Article 3 of Council
Directive 68/151/EEC is kept, together with the registration number in that
register;

(d) the name and legal form of the company and the name of the branch if that
is different from the name of the company;

(e) the appointment, termination of office and particulars of the persons who
are authorized to represent the company in dealings with third parties and in
legal proceedings;

as a company organ constituted pursuant to law or as members of any such
organ, in accordance with the disclosure by the company as provided for in
Article 2 (1) (d) of Directive 68/151/EEC, as permanent representatives of the
company for the activities of the branch, with an indication of the extent of
their powers;

(f) the winding-up of the company, the appointment of liquidators, particulars
concerning them and their powers and the termination of the liquidation in
accordance with disclosure by the company as provided for in Article 2 (1) (h),
(j) and (k) of Directive 68/151/EEC, insolvency proceedings, arrangements,
compositions, or any analogous proceedings to which the company is subject;
(g) the accounting documents in accordance with Article 3;

(h) the closure of the branch.
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Article 3 of Eleventh Council Directive 89/666/EEC. (1
The compulsory disclosure provided for by Article 2 (1) (g) shall be limited to

the accounting documents of the company as drawn up, audited and disclosed
pursuant to the law of the Member State by which the company is governed in
accordance with Directives 78/660/EEC, 83/349/EEC and 84/253/EEC.

Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd. (2)
Judgment of the European Court of Justice of 30 September 2003, Case No.
C/167/01, ECR I — 10195 ,para 69; See also supra, note 76, p.17.
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Article 2 of Eleventh Council Directive 89/666/EEC (1)
2. The Member State in which the branch has been opened may provide for the
disclosure, as referred to in Article 1, of

(a) the signature of the persons referred to in paragraph 1 (e) and (f) of this
Article;

(b) the instruments of constitution and the memorandum and articles of
association if they are contained in a separate instrument in accordance with
Article2 (1) (a),(b) and (c) of Directive 68/151/EEC, together with amendments

to those documents;

(c) an attestation from the register referred to in paragraph 1 (c) of this Article
relating to the existence of the companys;

(d) an indication of the securities on the company’s property situated in

that Member State, provided such disclosure relates to the validity of those
securities.

Article 4 of Eleventh Council Directive 89/666/EEC (2)
The Member State in which the branch has been opened may stipulate that the
documents referred to in Article 2 (2) (b) and Article 3 must be published in
another official language of the Community and that the translation of such

documents must be certified.
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SORENSEN K. Branches of companies in the EU: balancing the Eleventh

Company Law Directive, national company law and the right of establishment.

Nordic & European Company Law, LSN Research Paper Series, No. 10/37,
A8 o il = (((((( p.6, from http: //ssrn.com/abstract=2264091.

Article 5 of Eleventh Council Directive 89/666/EEC

Where a company has opened more than one branch in a Member State, the

disclosure referred to in Article 2 (2) (b) and Article 3 may be made in the

register of the branch of the company’s choice.

In this case, compulsory disclosure by the other branches shall cover the

particulars of the branch register of which disclosure was made, together with

the number of that branch in that register.

Article 6 of Eleventh Council Directive 89/666/EEC

The Member States shall prescribe that letters and order forms used by a

branch shall state, in addition to the information prescribed by Article 4 of

Directive 68/151/EEC, the register in which the file in respect of the branch is

kept together with the number of the branch in that register.
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SORENSEN K. Branches of companies in the EU: balancing the Eleventh (1)
Company Law Directive, national company law and the right of establishment.
Nordic & European Company Law, LSN Research Paper Series, No. 10/37,

19 (o (sl gope (((((( p-6, from http: //ssrn.com/abstract=2264091.
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Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute  (2)
for a European company with regard to the involvement of employees. Official
Journal,2001 L 294, 22-32.

Council Directive 94/45/EC of 22 September 1994 on the establishment of a2 (3)
European Works Council or a procedure in Community-scale undertakings and
Community-scale groups of undertakings for the purposes of informing and
consulting employees. Official Journal1994 L 254, 64-72

Article 3 - This later provide that the ability to exercise a dominant influence
shall be presumed, without prejudice to proof to the contrary, when, in relation
to another undertaking directly or indirectly:

(a) holds a majority of that undertaking's subscribed capital; or

(b) controls a majority of the votes attached to that undertaking’s issued share
capital; or

(c) can appoint more than half of the members of that undertaking’s

administrative, management or supervisory body.
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Article 3 of the Directive 90/435/EEC (1)
1. For the purposes of applying this Directive,

(b) ‘subsidiary’ shall mean that company the capital of which includes the
holding referred to in (a).

Article 3 of the Directive 90/435/EEC (2)
1. For the purposes of applying this Directive,

(a) the status of parent company shall be attributed at least to any company

of a Member State which fulfils the conditions set out in Article 2 and has a
minimum holding of 25 % in the capital of a company of another Member

State fulfilling the same conditions;

106



AYIAS, 8 o Jam dsbatd¥l LY of el ) aslsYL
agepll o cling NSl Lgegind 093 e 3ucd sl @lS, iy
adsll LSyl Lgads U Agall @lsl, V) Gaes ol EEC/90/435
o Bline Mol o 5T upall Hslall goass ¥ Slol o a1 3,40
o2 10 J3¥1 e wllisd o Leale a¥1 AS,800 O dmmy o padl (giLal)
LOlly e g ST Badsll 3,80 Jle Gy e 3L

ol iglall Lgallad Lt Lirwe L)S3 Lo s 3l 28,000
eI A Al e Gall g glall e cabizy I

A¥ Al Gle Bulay . LgaBse o Lgle Gulay 09il8 3,8 SO
addell A Al il Lol Y1 S A0 Led aalgn I Agudl (sile
Budll A8, A0 L wa gl I Al s Leide Gulaid

arl ¥ sadell A Al Alaiadl Bgiall duan il o (I e YT
)5 a01 ool Budsll 3,01 gy A Y1 ES A

3,50 O 9o sudgll A8, A0 Aatll Lgiall Auax il AN 5V
2S5 Goleadl IS, all Jo¥ g sl aguiydl (95lat aasd sudyll
.EC/2003/58 « Jaally Directive 68/151/EEC
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GRUNDMANN S. European Company Law: Oraganization, Finance and (1)
.28 o 33l gy «Capits Markets.

Article 1 of Council Directive 2003/123/EC (2)

5. Article 5 shall be amended as follows:

(a) Paragraph 1 shall be replaced by the following: ”Profits which a subsidiary

distributes to its parent company shall be exempt from withholding tax.”

GRUNDMANN S. European Company Law: Oraganization, Finance and (3)
634 o 3l g ye «Capits Markets.

See also for example: Eurofood IFSC Ltd. Judgment of the European Court of

Justice of 2 May 2006, Case No. C-341/04,ECR I - 3854
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Article 2 of the First Council Directive 68/151/EEC

1. Member States shall take the measures required to ensure compulsory
disclosure by companies of at least the following documents and particulars:
(a) The instrument of constitution, and the statutes if they are contained in a
separate instrument; (b) Any amendments to the instruments mentioned in (a),
including any extension of the duration of the company;

(c) After every amendment of the instrument of constitution or of the statutes,
the complete text of the instrument or statutes as amended to date;

(d) The appointment, termination of office and particulars of the persons who
either as a body constituted pursuant to law or as members of any such body:
(1) are authorised to represent the company in dealings with third parties and
in legal proceedings;

(ii) take part in the administration, supervision or control of the company.

It must appear from the disclosure whether the persons authorised to represent
the company may do so alone or must act jointly;

(e) At least once a year, the amount of the capital subscribed, where the
instrument of constitution or the statutes mention an authorised capital, unless
any increase in the capital subscribed necessitates an amendment of the
statutes;

(f) The balance sheet and the profit and loss account for each financial year.
The document containing the balance sheet shall give particulars of the persons
who are required by law to certify it.

However, in respect of the Gesellschaft mit beschrinkter Haftung, société
de personnes a responsabilité limitée, personenvennootschap met beperkte
aansprakelijkheid, société a responsabilité limitée and societa a responsabilita
limitata under German, Belgian, French, Italian or Luxembourg law, referred
to in Article 1, and the besloten naamloze vennootschap under Netherlands
law, the compulsory application of this provision shall he postponed until the
date of implementation of a Directive concerning co-ordination of the contents
of balance sheets and of profit and loss accounts and concerning exemption
of such of those companies whose balance sheet total is less than specified
in the Directive from the obligation to make disclosure, in full or in part, of
the said documents. The Council will adopt such a Directive within two years
following the adoption of the present Directive;

(g) Any transfer of the seat of the company;

(h) The winding up of the company;

(i) Any declaration of nullity of the company by the courts;

(j) The appointment of liquidators, particulars concerning them, and their
respective powers, unless such powers are expressly and exclusively derived
from law or from the statutes of the company;

(k) The termination of the liquidation and, in Member States where striking off
the register entails legal consequences, the fact of any such striking off.

108

(1)



el T way A, A1 Bud slasa] e Ley cdbiaad A0y allailly
LS Al allailly 3S,a00 sde Uil ol Gunlall 247 Lle ppdas 13
Uggeall 3362y clyully (ola¥l e T Jrey ol (Y i Josd
230 cLgislal b Aeabudl Lpuuaals il ol 3S,801 5,15] Wssell 4
Adle B JS B30ge clembiyly 3,800 23lge (S0 Jle Ly (S, a1
(@Sl Jid e 3,80 (e oMoy A, AN Ldal (A8, 80) 3850 Ja ST
Lo 13 bl Jomaadl oo 3,800 ol BT ciudaatl St «duall Cnuss

sime Augysl Ao Bl b AS, A0 Cdadd BT Glls ol

Jomeadl B 5V 10 pagg il Bugdy 3,5 T aT 45,8 U3 0509
Ol guaadl dugy gVl Joudl 2 SlS all o T (gl Jomad ! (638
Ll EN pda aslgl

e gy Lila LSy Sl @byl ses Gl 13 Gesiyg
LabLL oia e el ol dAelS wlily ol clgw obLI sia

ULl ola Jomaadl pag3 @y Calll o SlLal sl gass o 3]
Lea T @oblas 0 o Al ¥ aluziad | Hem of LS cdlally 38,3 of ey
D a oY elamid ! e dlall ande Sidiay o Le

Ayl SYISeH LAl

LILE 3 conpier Aol olieadl ey ashy of ol pabsicay ¥

First Council Directive 68/151/EEC, Article 3 (1)
1. In each Member State a file shall be opened in a central register, commercial
register or companies register, for each of the companies registered therein.

2. All documents and particulars which must be disclosed in pursuance of
Article 2 shall be kept in the file or entered in the register; the subject matter of

the entries in the register must in every case appear in the file.

3. A copy of the whole or any part of the documents or particulars referred to in
Article 2 must be obtainable by application in writing at a price not exceeding

the administrative cost thereof.
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Proposal for a Council Directive to coordinate the laws of the Member States ~ (2)
relating to (self-employed) commercial agents of 17 December 1976, OJ 18
January 1977, Art. 2.
‘commercial agent’ means a self-employed intermediary who has continuing
authority for a fixed or indeterminate period to negotiate and/or to conclude an
unlimited number of commercial transactions in the name and for account of
another person (who is hereinafter called ‘the principal’).
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Proposal for a Council Directive to coordinate the laws of the Member States (1)
> «relating to (self-employed) commercial agents of 17 December 1976.

() 2 352211 5 2l (sl
comply with all instructions given to him by the principal for attaining the
object of the agency, provided they do not basically affect the agents’ inde-
pendence.

-l 3yl ila 27450 (2)
coldll Bylell 05313 275 s (3)
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Proposal for a Council Directive to coordinate the laws of the Member States (1)
> «relating to (self-employed) commercial agents of 17 December 1976.
15,5310 05 sl el
The commercial agent shall in carrying out his activities act fairly and in good
faith vis-a-vis his principal and third parties. He shall perform his duties with
the care which a sound businessman would exercise
Apgacdl Aoyl ALl b ol lilesy Aylatll sgaall sl (us deza (2)
880 0)S Bl paye
Proposal for a Council Directive to coordinate the laws of the Member States  (3)
= relating to (self-employed) commercial agents of 17 December 1976.
(1) 2 32311 .5 3l (3ol
The commercial agent shall:
(a) at all times supply to the principal the information he needs in order to
conduct the business satisfactorily, especially as regards the solvency of third
parties in current commercial transactions of which the agent is aware
1968 (gpn ol (el dadas wijlall cildacy dylaill ssaall (e Sl (4)
80,3,
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Proposal for a Council Directive to coordinate the laws of the Member States (1)
= «elating to (self-employed) commercial agents of 17 December 1976.
(N2 5yzall 5 2l (3slu
keep separately from his own moneys all sums received for the principal and
pay them over to him without delay.
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Proposal for a Council Directive to coordinate the laws of the «3ilw gy (1)
Member States relating to (self-employed) commercial agents of 17 December

6 a1 .1976.
The commercial agent shall not, even after the contract has come to an end,
divulge to third parties or turn to account any commercial or industrial secrets
which were disclosed to him or of which he became aware because of his rela-
tionship with the principal, unless he proves that his doing so is consistent with

the principles of a sound businessman.
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The Queen v Secretary of State for Transport, ex parte Factortame Ltd and (1)
others. Judgment of the European Court of Justice of 25 July 1991, Case No.
C-221/89.ECR 1-03905.

121



cJ38Se ag59¥) SVl sliael J9o 2 il ilivna Gurals IS

I e by i) JLash] By AVl Joadl 3eSes cauSis
a8layl e 52 35U 3oy dwwdll aggda O Ll Lot Ll cileew 3l
i Lol en (gns¥! sVl Jee 33LE| o0 49 3aLL1) dgyed!
gac ;Ujﬁ (:,ﬁ P a.u.u.uj-ﬂ I O é)baf&l ol daas a.u.u\-d-ﬂ
JBadsma e 3yual gy

Ayt Aol Aigyo™! A gall C-270/83 @3y Awdadll :LALS
Commission v France (" dwu yat

LeSme cond g yall Ugall s dug)s¥! duogall dund by
Jsall ibost laxs Sitly (Ll 49 3301) 52 53U ol Zugys¥) Jaall
Lo gyl iy (ol goloasd il lis Auuylesy Guaals B 31 2 gy5Y|
Lidy et dolaall dyles Led il Ayl Liblsl Lgde (o gunil
e I ilewns 31 o1 @IS, B ag59Y aaizml) 43La5) (e 58 3alall
e e S i Silly sliae V1 A9y s¥ 1 Joudl onilsd asi Lang
Ugs o Lgakaddl Jol33 oF 2B e By llins 3850 ol (udsy 3515
(B WISy 9T g% UM (e Leboli Alglie lId b ey gy e

Commission v. France. Judgment of the European Court of Justice of January (1)
L:L'LA.u Led! HLina dn3 (1986, Case No. C- 270/83, ECR 1- 00273
A8 zyaall (Gl G sy (2)
It must first be emphasised in that regard that freedom of establishment, which
Article 52 grants to nationals of another member-State and which entails their
right to take up and pursue activities as self-employed persons under the con-
ditions laid down for its own nationals by the law of the country where such
establishment is effected, includes, pursuant to Article 58 EEC, the right of
companies or firms formed in accordance with the law of a member-State and
having their registered office, central administration or principal place of busi-
ness within the Community to pursue their activities in the member-State con-
cerned through a branch or agency.
See also Case 79/85 D. H. M. Segers v Bestuur van de Bedrijfsvereniging voor
Bank- en Verzekeringswezen, Groothandel en Vrije Beroepen, supra, note 12.
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Centros Ltd v Erhvervs- og Selskabsstyrelsen. Judgment of the European Court (1)
of Justice of 9 March 1999, Case No. C-212/97, ECR 1-01459.

7 syadl) (Galadl GISA iy (2)
The Board refused that registration on the grounds, interalia, that Centros,
which does not trade in the United Kingdom, was in fact seeking to establish
in Denmark, not a branch, but a principal establishment, by circumventing
the national rules concerning, in particular, the paying-up of minimum capital
fixed at DKK 200 000 by Law No 886 of 21 December 1991.
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A1 g8 (gl ol sy (1)
According to Centros the fact that it has never traded since its formation in the
United Kingdom has no bearing on its right to freedom of establishment.

16 spzaall (Gld! OIS iy (2)
The Board submits that its refusal to grant registration is not contrary to Arti-
cles 52 and 58 of the Treaty since the establishment of a branch in Denmark
would seem to be a way of avoiding the national rules on the provision for and
the paying-up of minimum share capital. Furthermore, its refusal to register is
justified by the need to protect private or public creditors and other contracting

parties and also by the need to endeavour to prevent fraudulent insolvencies.
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That Mrs and Mrs Bryde formed the company Centros in the United King-
dom for the purpose of avoiding Danish legislation requiring that a minimum
amount of share capital be paid up has not been denied either in the written
observations or at the hearing. That does not, however, mean that the formation
by that British company of a branch in Denmark is not covered by freedom of
establishment for the purposes of Article 52 and 58 of the Treaty. The question
of the application of those articles of the Treaty is different from the ques-
tion whether or not a Member State may adopt measures in order to prevent
attempts by certain of its nationals to evade domestic legislation by having

recourse to the possibilities offered by the Treaty.
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21. Where it is the practice of a Member State, in certain circumstances, to
refuse to register a branch of a company having its registered office in another
Member State, the result is that companies formed in accordance with the law
of that other Member State are prevented from exercising the freedom of estab-
lishment conferred on them by Articles 52 and 58 of the Treaty.
22. Consequently, that practice constitutes an obstacle to the exercise of the
freedoms guaranteed by those provisions.
WYMEERSCH E. Centros: A landmark decision in European Company Law.
Financial Law Institute, Financial Law Institute, 1999, p.1-22, from http: //
papers.ssrn.com/sol3/papers.cfm?abstract_id=190431 ,p.2.
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Vegele 1. Primary establishment of companies: Revising case law after (1)
Uberseering, from http: //www.lawhouse It/users/dokumentai/Primary %20
establishment%200f%20companies %20after%20Uberseering%202006.pdf,
p9.
Kamer van Koophandel en Fabricken voor Amsterdam v Inspire Art Ltd.  (2)
Judgment of the European Court of Justice of 30 September 2003, Case No.

Lol Ll Lie 303 .C/167/01, ECR 1 - 10195
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The Court has held that it is immaterial, having regard to the application of
the rules on freedom of establishment, that the company was formed in one
Member State only for the purpose of establishing itself in a second Member
State, where its main, or indeed entire, business is to be conducted (Segers,
paragraph 16, and Centros, paragraph 17). The reasons for which a company
chooses to be formed in a particular Member State are, save in the case of fraud,
irrelevant with regard to application of the rules on freedom of establishment
(Centros, paragraph 18).
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The Court has also held that the fact that the company was formed in a
particular Member State for the sole purpose of enjoying the benefit of more
favourable legislation does not constitute abuse even if that company conducts
its activities entirely or mainly in that second State (Segers, paragraph 16, and
Centros, paragraph 18).

98 3yaall (Gl G s (2)
Thus, in the main proceedings, the fact that Inspire Art was formed in the
United Kingdom for the purpose of circumventing Netherlands company law
which lays down stricter rules with regard in particular to minimum capital
and the paying-up of shares does not mean that that company’s establishment
of a branch in the Netherlands is not covered by freedom of establishment
as provided for by Articles 43 EC and 48 EC. As the Court held in Centros
(paragraph 18), the question of the application of those articles is different
from the question whether or not a Member State may adopt measures in order
to prevent attempts by certain of its nationals improperly to evade domestic

legislation by having recourse to the possibilities offered by the Treaty.
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Article 51 , (ex Article 45 TEC) (1)
The provisions of this Chapter shall not apply, so far as any given Member State
is concerned, to activities which in that State are connected, even occasionally,
with the exercise of official authority.
Opinion of the Advocate General Mayras of 21 June 1974 in Reyners v (2)
Belgium, Case No. C-2/74, p.664.
Official authority is that which arises from the sovereignty and majesty of the
State; for him who exercises it, it implies the power of enjoying the prerogatives
outside the general law, privileges of official power and powers of coercion
over citizens.

Gl GISAN iy (3)
1. Two views have been expressed on this subject and it is not surprising to
observe that the divergencies which have come to light since the signing of
the Treaty are found today in the observations which have been presented in
the present case by the Governments of six of the Member States of the Com-
munity as well as by the Ordre national des avocats de Belgique and by the

Commission. =
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For some,by excepting from freedom of establishment the activities which =

are connected with the exercise of official authority, the draftsmen of the Trea-

ty intended to exclude from the scope of Article 52 certain professions in their

entirety.

For others, the exception applies only to specific activities, without the

professions in which these activities arise being wholly excepted from the

freedom of establishment, in so far at least as the exercise of official authority’.

activities are separable from the normal practice of the professions

oo (3l = CRAIG P; BURCA G. EU Law: Text, Cases and Materials. (1)

.795

Reyners v. Belgium. Judgment of the European Court of Justice of 21 June  (2)
.45 3,580 (ol Led! Hlis 303 (1974,

This need is fully satisfied when the exclusion of nationals is limited to those

activities which, taken on their own, constitute a direct and specific connexion

with the exercise of official authority.

134



O G ) Al 3l Jleal Iyansley of opibol sl ,ua) Gl e

Sleles! Loyl llabliad) Gousleas Aladye AaiYI (sS5 ha oSI

=

033 O s o 0B Ag oVl Juadl AeSma T 3T s 29
OSg cLgleat Tiawu ) cullalid) A sloas dne of 3ydlie Ao gt A zAY)
Soaxlgie Aall 28 ST e

OLE e 0sS Lettie S, il dwddly 3,805 dlall slia o6
3L i..&..m O Al 37 Ugudl yon LA a8, 80 Lgs ‘3}33 g EUNGAR
LA gl

Lot e e dil of Lol el @IS s of 1 5,LaNl jusdy
Of ety L& e e OY Al dale Tuwe o 55 of Agudl 590 3l Y
gidslge el dads ga Lgilst g SSEv:x] g‘_’v Ugudl 59 e

alS,all Gl Lad Amoly oS 3y, ¥l Jusll deSxs alSsis
Y ¥l @lSys JEU Jows Glad (Jaall aladl eV 35050 8 ealus
) Aany Aalid Jae dasles JSE3 o7 Jiad

46 5yaa1l (Gl OISU sy (1)
An extension of the exception allowed by Article 55 to a whole profession
would be possible only in cases where such activities were linked with that
profession in such a way that freedom of establishment would result in impos-
ing on the Member State concerned the obligation to allow the exercise, even
occasionally, by non-nationals of functions appertaining to official authority.
Commission of the European Communities v Kingdom of Spain. Judgment of ~ (2)
the European Court of Justice of , 29 October 1998, Case No. C-114/97, ECR
[-06717, para 37.
However, the exercise of that activity does not mean that security undertakings
and security staff are vested with powers of constraint. Merely making a
contribution to the maintenance of public security, which any individual may

be called upon to do, does not constitute exercise of official authority.

135



@IS yd A dST Ol dugye¥) Juall LSme cund 30 51,3 Loy
Jaii ¥ asle o dl oY alaa g eVl Bgai wlS, i eI
Dlglest dpaniydl labiadl daylons swosmill dag Gle of 3,0

909¥1 S3Y Jee A3La] B Laasd o oS S Al ssUl - 2
j,,g ABlE| e 52 Sl Lo @lSyall JLas] et ] fs Sl
TSP I

oo ol b3l JLES] Ly Goguain OF Gle 3,331 oia (aiig

dlolas LAY dlaleay dalall A8 HLEN ogumdl Gl caleaYl Lols

Laladl Bmaall o] aladl ¥ aladl Aabeadl ples ulwl Sl Aols
CBelae VI Jgult

Lg')ﬁJﬁ;y‘ A\:«SB;U clne ¥l ol Ol G Bl olgd dacen Jd=g
2 Ol Lo 13 Lgadld] (o o ptl of Joaadl e wlS )il il o Led S
cdalatl Amatly Sl sl ol ‘aLa_” lgial (dalad! Lgicolicwy (yulews Ui

g g¥1 dpmgall amgs adlayy) Aol Lguady Al dunall oy

Commission of the European Communities v Kingdom of Belgium. Judgment (1)
of the European Court of Justice of 9 March 2000, Case No. C-355/98 ECR

I- 1234, para 26: The activities of security firms, security systems firms and
internal security services are not normally directly and specifically connected

with the exercise of official authority;

See also: BARNARD C. The Substantive Law of the EU: The Four Freedoms.

New York: Oxford University press, 2013, P.520, 521.

Article 52 (ex Article 46 TEC) (2)
1.The provisions of this Chapter and measures taken in pursuance thereof shall

not prejudice the applicability of provisions laid down by law, regulation or
administrative action providing for special treatment for foreign nationals on
grounds of public policy, public security or public health.

Commission of the European Communities v Italian Republic. Judgment of ~ (3)
the European Court of Justice of 5 December 1989, Case No. C-3/88, ECR

I- 04035.

136



Dlayddy oolsd casy Sl ¥l Agudl Jo> Lilasi Hou3 iy
Leogesl 3nle T sga3 Sl @IS, a0 o daladl ISyl o L sas Bagas
ULl 33T juglad dde adgd dwadlia Jsas G Lgb aladl gllazll )
T DNO RPN [ IR UN I [ R -S PRSI Y

aaedl Jaay cade adsl Awdlic elamy ALY Aoudl el
Lol olbaledl J3 e deodeiad| @bl gl jsbty jols ga
ol AU @IS, il e duadlll Lo iy opnd gy adla Yl
caladl pUadll ) Lgagul dnle ] ASla sga3 S culS |

Caia 4B (sS3 Lels AUy Agll diany 201 doy il 12g) Langs
@IS, al Lubling Lwdldl Lo Jeaadl e Ldllay] puddl Loia VI ols i)
SR

Sle abalall Caugy aif Lle ey 0,8 A Agudl cdyls
(29891 23V Jee aalas) 52 3U1) 56 aalll 385 deladl Aol

aldee gl o dugll cgo 8 & @Ua:'}“ Uyl ces] ods
odg) Lygyaall WiVl glo ccbladl cildeat Lyl dacdally bl
3,341l 56 3sLLI 3By AJUa¥! Aoull Leladl Laleally dad,s cldeall
(2908Y1 a3V Jee BBLEI e ST9Y1 5,310 52 sall) B teY

aldee 5},@::? calaaf dauls UL’ ?A_hv_g)_giﬁ‘ Jaadl daS=n co pn
Laladl delecall yugs o lia ol slaie M a5 Y Lia 3o gy lall bl

;Lﬁd)cu Jgac @é}] z\.na)ﬂu_\:.épi 2\__&:3)31d33bﬁ&l.§).&m La ‘51

A4 yaal Gl IS sy (1)
Finally, the Italian Government claims that in view of the purpose of the data-
processing systems in question and the confidential nature of the data proc-
essed, the activities necessary for their operation concern Italian public policy

within the meaning of Article 56(1) of the Treaty.
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That argument must also be dismissed. It need merely be pointed out that
the nature of the aims pursued by the data-processing systems in question
is not sufficient to establish that there would be any threat to public policy
if companies from other Member States were awarded the contracts for the
establishment and operation of those systems. It must also be borne in mind
that the confidential nature of the data processed by the systems could be
protected, as stated above, by a duty of secrecy, without there being any need
to restrict freedom of establishment or freedom to provide services
Commission of the European Communities v Italian Republic. Judgment of the  (2)
European Court of Justice of 6 June 1996, Case No. C-101/94, ECR 1-02691.

A4 yaal Glad! IS sy (3)
The Italian Government does not deny that its legislation prevents dealers from
other Member States from using certain forms of secondary establishment or
that it causes them to incur additional costs which Italian dealers do not have to

bear. It simply argues that that difference in treatment is objectively justified.
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The Italian Government also considers that dealers cannot be supervised and
effectively sanctioned unless they have their principal establishment in Italy.
It considers that only if the principal establishment, and in particular the reg-
istered office, is located on the national territory is it possible to have all the
information available which is necessary for supervision and all the factors
which ensure that sanctions are effective.

.20 3yzall (Gl IS s (2)
Such an argument cannot be accepted either. The Italian Government has not
shown that the location of the dealer’ s principal establishment on Italian terri-
tory is the only means of supervising and effectively sanctioning the dealer in
question if he wishes to operate in Italy.

.25 3yaall (Gl IS sy (3)
The Italian Government cannot rely on Article 56 of the EC Treaty, either, to

argue that its legislation is consistent with Community law
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Opinion of the Advocate General La Pergola of 9 March 1999 in Centros, Case
C-212/97 ECR I- 1470, para.14.

Under Article 56 of the Treaty, Member States may moreover derogate
from the prohibition on measures restricting establishment in their territory
and apply provisions providing for special treatment for foreign nationals
(natural and legal persons) with recognised rights under Community law on
grounds of public policy, public security or public health. Inasmuch as it
represents a derogation from a fundamental principle of the Treaty, Article 56
must be interpreted strictly. For it to apply, there must therefore be a genuine
and sufficiently serious threat affecting one of the fundamental interests of
society, including need to combat possible abuse and to ensure the proper
implementation of the national social security legislation. (20) It follows
that it cannot be invoked in support of economic aims; (21) furthermore,
the measures taken to protect the interests which it seeks to safeguard
must be limited to what is strictly necessary and must obey the principle of
proportionality. (22).

Imperial Chemical Industries plc (ICI) V Kenneth Hall Colmer (Her Majesty's
Inspector of Taxes). Judgment of the European Court of Justice of 16 July
1998, Case No. C- C-264/96, ECR 1-4711.
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I have serious reservations regarding that argument. The objective is not so
much that of preserving the cohesion of the tax system as, quite simply, of
preventing a fall in tax revenue. If that is indeed the position, I do not believe
that it can justify a derogation from a fundamental principle guaranteed by the
Treaty.
11 s «silu pya STORM, P.; VAN GERVEN,D. The European Company. (2)
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Reinhard Gebhard v Consiglio dell'Ordine degli Avvocati e Procuratori (1)
di Milano. Judgment of the European Court of Justice of 30 November
1995,CaseNo. C-55/94, ECR I- 04165.
0l 6 3,881l 2 deSodl compin

however, national measures liable to hinder or make less attractive the exercise
of fundamental freedoms guaranteed by the Treaty must fulfil four conditions:
they must be applied in a non-discriminatory manner; they must be justified
by imperative requirements in the general interest; they must be suitable for
securing the attainment of the objective which they pursue; and they must not
go beyond what is necessary in order to attain it;
Centros Ltd v Erhvervs- og Selskabsstyrelsen. Judgment of the European Court  (2)

.7 3yaall ol Led! sl 33 (of Justice of 9 March 1999,
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Referring both to Article 56 of the Treaty and to the case-law of the Court
on imperative requirements in the general interest, the Board argues that the
requirement that private limited companies provide for and pay up a minimum
share capital pursues a dual objective: first, to reinforce the financial soundness
of those companies in order to protect public creditors against the risk of
seeing the public debts owing to them become irrecoverable since, unlike
private creditors, they cannot secure those debts by means of guarantees and,
second, and more generally, to protect all creditors, whether public or private,
by anticipating the risk of fraudulent bankruptcy due to the insolvency of
companies whose initial capitalisation was inadequate.

.35 5yaall gabedl ISU udd
Those conditions are not fulfilled in the case in the main proceedings. First, the
practice in question is not such as to attain the objective of protecting creditors
which it purports to pursue since, if the company concerned had conducted
business in the United Kingdom, its branch would have been registered in
Denmark, even though Danish creditors might have been equally exposed to
risk.

.36 3,541 Gobadl IS udd
Since the company concerned in the main proceedings holds itself out as a
company governed by the law of England and Wales and not as a company
governed by Danish law, its creditors are on notice that it is covered by laws
different from those which govern the formation of private limited companies

in Denmark and they can refer to certain rules of Community law which protect
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contrary to the arguments of the Danish authorities, it is possible to adopt
measures which are less restrictive, or which interfere less with fundamental
freedoms, by, for example, making it possible in law for public creditors to
obtain the necessary guarantees.

Commission of the European Communities v Italian Republic. Judgment of (2)

Ls_'l_..u Ll HLia 4 . the European Court of Justice of 5 December 1989

155 14 spaall (ol OIS sy (3)

14- Finally, the Italian Government claims that in view of the purpose of the
data-processing systems in question and the confidential nature of the data
processed, the activities necessary for their operation concern Italian public
policy within the meaning of Article 56(1) of the Treaty.
15- That argument must also be dismissed. It need merely be pointed out that
the nature of the aims pursued by the data-processing systems in question
is not sufficient to establish that there would be any threat to public policy
if companies from other Member States were awarded the contracts for the
establishment and operation of those systems. It must also be borne in mind
that the confidential nature of the data processed by the systems could be
protected, as stated above, by a duty of secrecy, without there being any need
to restrict freedom of establishment or freedom to provide services.
Segers v. Bestuur van de Bedrijfsvereniging voor Bank- enVerzekeringswezen,  (4)

Groothandel en Vrije Beroepen. Judgment of the European Court of Justice of
Lol Ledl Lie 33 .10 July 1986,
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As regards the grounds put forward by the Association to justify its
refusal, namely the need to combat possible abuse and to ensure the proper
implementation of the national social security legislation, it should be noted
that Article 56 of the EEC Treaty allows within certain limits special treatment
for companies formed in accordance with the law of another Member State
provided that that treatment is justified on grounds of public policy, public
security or public health. Although the need to combat fraud may therefore
justify a difference of treatment in certain circumstances, the refusal to accord
a sickness benefit to a director of a company formed in accordance with the
law of another Member State cannot constitute an appropriate measure in that
respect.
Uberseering BV v Nordic Construction Company Baumanagement GmbH (2)
48 . (NCC). Judgment of the European Court of Justice of 5 November 2002

Lol Ll Lie

87 3yaall (Gl IS s (3)
In the German Government’s submission, the German rules of private
international company law enhance legal certainty and creditor protection.

.88 3yzall (Gl GISU sy (4)
The German Government submits that further justification is provided by the
protection of minority shareholders. In the absence of a Community standard
for the protection of minority-shareholders, a Member State must be able to
apply to any company whose principal place of business is within its territory
the same legal requirements for the protection of minority shareholders.
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Application of the company seat principle is also justified by employee protection
through the joint management of undertakings on conditions determined by
law. The German Government argues that the transfer to Germany of the actual
centre of administration of a company incorporated under the law of another
Member State could, if the company continued to be a company incorporated
under that law, involve a risk of circumvention of the German provisions on
joint management, which allow the employees, in certain circumstances, to be
represented on the company’s supervisory board. Companies in other Member
States do not always have such a body.

.90 3,541 Gobeadl IS udd
Finally, any restriction resulting from the application of the company seat
principle can be justified on fiscal grounds. The incorporation principle, to
a greater extent than the company seat principle, enables companies to be
created which have two places of residence and which are, as a result, subject
to taxation without limits in at least two Member States. There is a risk that
such companies might claim and be granted tax advantages simultaneously in
several Member States. By way of example, the German Government mentions
the cross-border offsetting of losses against profits between undertakings
within the same group

.93 5yaall el A udd
Such objectives cannot, however, justify denying the legal capacity and,
consequently, the capacity to be a party to legal proceedings of a company
properly incorporated in another Member State in which it has its registered
office. Such a measure is tantamount to an outright negation of the freedom of
establishment conferred on companies by Articles 43 EC and 48 EC.
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Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd. Jud -
ment of the European Court of Justice of 30 September 2003.
Lol Ll L 3
135 5y5a0 salead! GISA pudd
They can also refer, as the Court pointed out in Centros, paragraph 36, to
certain rules of Community law which protect them, such as the Fourth and
Eleventh Directives.
.139 - 136 5y5atl (abeadl HISU yudd
(136) Second, with regard to combating improper recourse to freedom of es-
tablishment, it must be borne in mind that a Member State is entitled to take
measures designed to prevent certain of its nationals from attempting, under
cover of the rights created by the Treaty, improperly to circumvent their na-
tional legislation or to prevent individuals from improperly or fraudulently
taking advantage of provisions of Community law (Centros, paragraph 24, and
the decisions cited therein). =
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(137) However, while in this case Inspire Art was formed under the compa-
ny law of a Member State, in the case in point the United Kingdom, for the
purpose in particular of evading the application of Netherlands company law,
which was considered to be more severe, the fact remains that the provisions
of the Treaty on freedom of establishment are intended specifically to enable
companies formed in accordance with the law of a Member State and hav-
ing their registered office, central administration or principal place of business
within the Community to pursue activities in other Member States through an
agency, branch or subsidiary (Centros, paragraph 26).
(138) That being so, as the Court confirmed in paragraph 27 of Centros, the
fact that a national of a Member State who wishes to set up a company can
choose to do so in the Member State the company-law rules of which seem
to him the least restrictive and then set up branches in other Member States
is inherent in the exercise, in a single market, of the freedom of establishment
guaranteed by the Treaty.
(139) In addition, it is clear from settled case-law that the fact that a company
does not conduct any business in the Member State in which it has its registered
office and pursues its activities only or principally in the Member State where
its branch is established is not sufficient to prove the existence of abuse or
fraudulent conduct which would entitle the latter Member State to deny that
company the benefit of the provisions of Community law relating to the right
of establishment.

140 5y5a0 saled! GISA yudd
Last, as regards possible justification of the WFBV on grounds of protection
of fairness in business dealings and the efficiency of tax inspections, it is clear
that neither the Chamber of Commerce nor the Netherlands Government has
adduced any evidence to prove that the measure in question satisfies the criteria
of efficacy, proportionality and non-discrimination mentioned in paragraph
132 above.
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SEVIC Systems AG. Judgment of the European Court of Justice of 13 Dece -
Lol Le! 5Liie 3d . ber 2005
.24 3,551 Gobadl GISA s
The German and Netherlands Governments argue that internal mergers are
subject to conditions more particularly designed to protect the interests of
creditors, minority shareholders and employees,andto preserve the effectiveness
of fiscal supervision and the fairness of commercial transactions. They submit
in that respect that specific problems arise in relation to cross-border mergers
and that the solution to those problems presupposes the existence of specific
rules designed to protect those interests in the context of a cross-border merger
that involves the application of several national legal systems in a single
legal operation. Such rules, they submit, presuppose a harmonisation of the
legislation at the Community level.
219 35,5510 Gl l GISA udd
Cross-border merger operations, like other company transformation operations,
respond to the needs for cooperation and consolidation between companies
established in different Member States. They constitute particular methods of
exercise of the freedom of establishment, important for the proper functioning
of the internal market, and are therefore amongst those economic activities in
respect of which Member States are required to comply with the freedom of
establishment laid down by Article 43 EC.
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(28) In that respect, it is not possible to exclude the possibility that imperative
reasons in the public interest such as protection of the interests of creditors,
minority shareholders and employees , and the preservation of the effectiveness
of fiscal supervision and the fairness of commercial transactions , may, in certain
circumstances and under certain conditions, justify a measure restricting the
freedom of establishment.
(29) But such a restrictive measure would also have to be appropriate for
ensuring the attainment of the objectives pursued and not go beyond what is
necessary to attain them.
(30) To refuse generally, in a Member State, to register in the commercial
register a merger between a company established in that State and one
established in another Member State has the result of preventing the realisation
of cross-border mergers even if the interests mentioned in paragraph 28 of this
judgment are not threatened. In any event, such a rule goes beyond what is
necessary to protect those interests.
(31) In those circumstances, the answer to the question referred must be that
Articles 43 EC and 48 EC preclude registration in the national commercial
register of the merger by dissolution without liquidation of one company and
transfer of the whole of its assets to another company from being refused in
general in a Member State where one of the two companies is established in
another Member State, whereas such registration is possible, on compliance
with certain conditions, where the two companies participating in the merger

are both established in the territory of the first Member State.
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Although the laws and decree-laws in issue apply without distinction to all =
companies, whether of Italian or foreign nationality, they essentially favour
Italian companies. As the Commission has pointed out, without being con-
tradicted by the Italian Government, there are at present no data-processing
companies from other Member States all or the majority of whose shares are in
Italian public ownership.
Segers v. Bestuur van de Bedrijfsvereniging voor Bank- enVerzekeringswezen, (1)
Groothandel en Vrije Beroepen. Judgment of the European Court of Justice of

Lol Ll Lie 303 .10 July 1986
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Discrimination against employees in connection with social security protection
indirectly restricts the freedom of companies of another Member State to
establish themselves through an agency , branch or subsidiary in the Member
State concerned.
Commission of the European Communities v Italian Republic. Judgment of ~ (2)

LB_'L..H Ll Lia 4’ . the European Court of Justice of 5 December 1989

.30 spzall (Eold! OISU uas (3)
It must therefore be held that by providing that only companies in which all
or a majority of the shares are either directly or indirectly in public or State
ownership may conclude agreements for the development of data-processing
systems for the public authorities, the Italian Republic has failed to fulfil its
obligations under Articles 52 and 59 of the EEC Treaty and Council Directive
77/62/EEC of 21 December 1976.
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DE LA FERIA R.; FUEST C. The Economic Effects of European Tax (1)
Jurisprudence. Oxford University: Centre for Business Taxation, 2010,

P8, from www.editorialexpress.com/cgibin/conference/download.cgi?db_
name=IIPF66&paper_id=321.

TFEU , Article 113(ex Article 93 TEC) (2)
The Council shall, acting unanimously in accordance with a special legislative
procedure and after consulting the European Parliament and the Economic

and Social Committee, adopt provisions for the harmonisation of legislation
concerning turnover taxes, excise duties and other forms of indirect taxation to

the extent that such harmonisation is necessary to ensure the establishment and

the functioning of the internal market and to avoid distortion of competition.
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Baars v Inspecteur der Belastingdienst Particulieren/Ondernemingen (1)
Gorinchem. Judgment of the European Court of Justice of 13 April 2000, Case
No.C-251/98, ECR I - 2805.
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(30) By refusing to grant the tax advantage conferred by the undertaking
exemption to nationals of Member States residing in the Netherlands who, in
exercise of their right of free establishment, manage a company having its seat
in a Member State other than the Netherlands, while granting that advantage to
nationals of Member States residing in the Netherlands who hold a substantial
holding in a company having its seat in the Netherlands, the national legislation
at issue in the main proceedings provides for a difference in treatment between
taxpayers by adopting as its criterion the seat of the companies of which those
taxpayers are shareholders.
(31) That difference in the treatment of taxpayers is in principle contrary to
Article 52 of the Treaty.

.33 5,541 Gobadl IS udd

The Netherlands Government argues that the restriction of the undertaking
exemption to shares held in companies having their seat in the Netherlands is
justified by the need to maintain cohesion in the Netherlands tax system.

.38 37 clyaall (gabedl KU udd
(37)The Court of Justice has indeed held that the need to safeguard a tax
system’s cohesion may justify rules that are liable to restrict the fundamental
freedoms (Case C-204/90 Bachmann [1992] ECR 1-249 and Case C-300/90
Commission v Belgium [1992] ECR-305).

(38) However, that is not the case here.
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Commission v. France. Judgment of the European Court of Justice of 28
La_,\u Lgddl e duns . January 1986
17 syaal gl Gl st
In its first line of argument the French Government seeks to demonstrate
that the above-mentioned difference of treatment is justified by objective
differences between the position of an insurance company whose registered
office is in France and that of a branch or agency of an insurance company
whose registered office is situated in another Member State. The difference in
question is based on the distinction between ‘residents’ and ‘non-residents’,
which is to be found in all legal systems and is internationally accepted. It is an
essential distinction in tax law.
.23 5yaall gl KA pudd
In a second line of argument, the French Government seeks to demonstrate that
the difference in treatment is in fact due to the particular characteristics of and
the differences between the tax systems applying in the various Member States
and to the double-taxation agreements. It argues that since the legislation at

issue has not been harmonized, different measures are necessary in each =
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case in order to take account of the differences between the taxation systems;
those different measures are therefore justified under Article 52 of the Treaty.
Thus, the rules which are being contested in this case are necessary, in
particular, in order to prevent tax evasion. The application of tax legislation
to natural persons and companies pursuing their activities in different Member
States is governed by double-taxation agreements whose existence is expressly
recognized in Article 220 of the Treaty.

.25 3,541 Gobadl IS udd
Article 52 of the EEC Treaty does not permit any derogation from the
fundamental principle of freedom of establishment on such a ground.

27 3541 Gobadl IS udd
That discrimination constitutes a restriction on the right of establishment of
insurance companies whose registered office is in another Member State,
which is contrary to the first and second paragraphs of Article 52 of the EEC
Treaty.
Société Baxter, B.Braun Médical SA, Société Fresenius France and Laboratoires
Bristol-Myers-Squibb SA v Premier Ministre, Ministere du Travail et des
Affaires Sociales, Ministere de 'Economie et des Finances, Ministére de
I'Agriculture and de la Péche et de I'Alimentation. Judgment of the European
Court of Justice of 8 July 1999, Case No. C- 254/97, ECR I - 4824.
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(2)Regina v. Inland Revenue Commissioners, ex Lizes,y ducad o4
2 Cawnls At ghull Boguma dale &, 5 a4 parte.Commerzbank AG
il 3Ll b L b ety Ll

S 293 sae 19765 1973 Lale g (i) &S all ol comie
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CASUa ) Ayt el

A2 spzaal Gld! OIS s (1)
The point at issue in the main proceedings is the possibility for taxable persons
to deduct expenditure on research carried out in France during 1995 from the
turnover liable to the special levy. It is alleged, in substance, that that allowance,
even if it does not create direct discrimination against undertakings having their
principal place of business in other Member States and operating in France
through a secondary place of business, none the less puts those undertakings at
a disadvantage by virtue of the fact that they generally carry out their research
activities outside France, while undertakings established in that Member State
generally carry out their research activities there.
Regina v. Inland Revenue Commissioners, ex parte.Commerzbank AG. (2)
Judgment of the European Court of Justice of July 1993, Case No. C-330/91,
ECR 1-04017.
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.20 3yzall (Gl GISA s (1)
It follows from those considerations that the reply to be given to the national
court is that Articles 52 and 58 of the Treaty prevent the legislation of a Mem-
ber State from granting repayment supplement on overpaid tax to companies
which are resident for tax purposes in that State whilst refusing the supplement
to companies which are resident for tax purposes in another Member State.
The fact that the latter would not have been exempt from tax if they had been

resident in that State is of no relevance in that regard.
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Marks & Spencer plc v David Halsey (Her Majesty's Inspector of Taxes). (1)
Judgment of the European Court of Justice of 13 December 2005, CaseNo.C-
446/03, ECR I - 10866.
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.56 3yaall (Gl IS sy (1)
Where, in one Member State, the resident parent company demonstrates to
the tax authorities that those conditions are fulfilled, it is contrary to Articles
43 EC and 48 EC to preclude the possibility for the parent company to deduct
from its taxable profits in that Member State the losses incurred by its non-
resident subsidiary.

59 zyaall Gl GISUN uas (2)
Accordingly, the answer to the first question must be that, as Community law
now stands, Articles 43EC and 48EC do not preclude provisions of a Member
State which generally prevent a resident parent company from deducting from
its taxable profits losses incurred in another Member State by a subsidiary

established in that Member State although they allow it to deduct losses =
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incurred by a resident subsidiary. However, it is contrary to Articles 43EC =
and 48EC to prevent the resident parent company from doing so where the
non-resident subsidiary has exhausted the possibilities available in its State
of residence of having the losses taken into account for the accounting period
concerned by the claim for relief and also for previous accounting periods and
where there are no possibilities for those losses to be taken into account in its
State of residence for future periods either by the subsidiary itself or by a third
party, in particular where the subsidiary has been sold to that third party.

57 3yaall (Gl OIS sy (1)
It is also important, in that context, to make clear that Member States are free
to adopt or to maintain in force rules having the specific purpose of precluding
from a tax benefit wholly artificial arrangements whose purpose is to circumvent

or escape national tax law.
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