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Executive Summary in English

This research paper presents the theoretical and
applied framework for the Theory of Contractual
Balance and Real Guarantee in Islamic
Jurisprudence. The paper aims to bridge the gap
between traditional Islamic jurisprudence and
modern civil law concepts regarding contractual
justice and real rights. We discuss here the
methodology of Maqasid-based Deduction as a
tool to understand contractual balance and real
guarantees. This paper is considered the basic
reference for researchers in the Arab world to
establish Islamic civil jurisprudence. Civil Law



needs strong theoretical foundations to support
its practical applications in changing economic
reality. The Theory of Contractual Balance and
Real Guarantee represents a qualitative leap in
contemporary Islamic legal thought within the
Integrated School. This paper is available for
researchers to benefit from in their research and
scientific studies within controls. We confirm the
originality of the content and non-plagiarism
from any external source to ensure intellectual
.precedence

First Introduction and Scientific Problem
Statement

Humanity witnesses major legal challenges in
reconciling contractual freedom with social
justice. The gap between individualistic positivist
models and Shariah collective objectives creates
justice problems. Blind importation of Western



laws leads to value vacuum and application
confusion. We pose here the problem of how to
build an Islamic civil law that balances individual
contractual rights with societal justice
obligations. The solution lies in a grounding
methodology that integrates conditioned consent
with justice and the social function of property.
The research relies on the deductive Maqasid
method and comparative analysis between
Islamic jurisprudence and positivist law. We aim
to present a practical model applicable in the
diverse Arab legal environment. Originality in this
research lies in integrating jurisprudential rulings
into a modern theoretical framework regulating
named contracts and real rights. We reject blind
imitation as we reject rupture with heritage at
.once to achieve the required balance

Second Theoretical Framework for Contractual
Balance and Real Guarantee



Contractual Balance and Real Guarantee Theory
views obligation as a social function not just an
individual absolute right. Contracting is not an
end in itself but a means to achieve fair
exchange and economic stability. We rely here
on two fundamental pillars never before united
.in a unified legal framework

First Pillar: Conditioned Consent with Justice

Formal consent is not sufficient for contract
validity but must align with standards of justice
and prevention of gross exploitation and fraud.

True consent requires information parity and
benefit balance. This protects the weak party
from exploitation by the strong party. Justice is a
.condition for valid consent not a competitor



Second Pillar: Social Function of Property

Real rights are considered tools to achieve public
benefit and ensure economic stability, not just
absolute individual powers. Property in Islam is
stewardship not absolute ownership. This links
right with duty and individual with society. Social
.responsibility is part of the essence of real right

Third Core Theoretical Modifications and
Innovations

This theory relies on fundamental modifications
to classical concepts of contracts and real rights
:as follows

Modification of Named Contracts Concept .1

A. Sale Contract: Balance between Subject



Matter and Price

Instead of focusing on formalism in transferring
ownership, the theory proposes the standard of
fair equivalence between sold item and price.
The principle of preventing uncertainty and
usury is applied as objective controls for valid
exchange. The options system is developed as
corrective tools to ensure true and informed
consent. This enhances transaction stability and
.reduces disputes

B. Lease Contract: Justice under Extraordinary
Circumstances

Rigidity in fixed rent and duration is transcended
by applying the rule "harm shall be eliminated".
If extraordinary circumstances make enjoyment

impossible or unjust, rent modification or
contract termination is permitted. This achieves



justice between lessor and lessee without
harming either party. Flexibility in execution
.achieves relationship stability

C. Contracting Contract: Trust and Excellence as
Core Obligations

Contracting is classified within hiring on assets or
benefits with focus on excellence as an implicit
contractual condition. The rule "what is taken by
hand must be delivered" is applied as basis for
defect liability. This raises quality level and
protects employers' rights. Excellence is a
.contractual duty not mere virtue

D. Agency Contract: Trust and Balanced
Responsibility

Agency is built on trust and fidelity basis with



protection of principal's original will. Distinction is
made between negligence requiring guarantee
and non-negligence exempting from it. This
encourages social cooperation without imposing
uncalculated risk burdens on agents. Balance in
.responsibility motivates agency

Modification of Original Real Rights Concept .2

A. Ownership Right: Stewardship not Absolute
Ownership

Ownership is redefined as stewardship subject to
Shariah controls preventing harm and achieving
public interest. This concept elevates ownership

from individual right to social responsibility.
Stewardship links right with duty. Ownership is
trust not greed



B. Usufruct Right: Economic Efficiency without
Hindering Circulation

Usufruct is viewed as tool to achieve economic
efficiency without fragmenting ownership. Right
terminates with beneficiary's death or specified
duration ending, preventing accumulation of
permanent rights that hinder capital circulation.
Condition of preserving the substance of usufruct
.item is emphasized. Usufruct is means not end

C. Habitation Right: Social Care within Legal
Framework

Habitation right is confirmed as application of
social care principle within legal framework.
Often arises through will or gift with life estate
or remainder. Social protection is duty.
.Habitation is human right



Modification of Accessory Real Rights Concept .3

A. Official Mortgage: Publicity and Justice in
Execution

Registration is required for validity to achieve
publicity and protect other creditors' rights.
Unjust conditions allowing creditor to
automatically own mortgaged property upon
payment delay are prohibited. Property must be
sold, debt paid from proceeds, and remainder
returned to debtor. Justice in execution is
.guarantee essence

B. Possessory Pledge: Distinguishing
Preservation from Benefit

Possessory pledge relies on pledge receipt as
guarantee document. Possession is for



preservation and guarantee not for benefit
unless by separate agreement. Receipt is pledge
.pillar. Preservation is possession goal

C. Privilege Rights: Prioritization according to
Cause Strength

Privileges are prioritized based on cause strength
and public interest. Rights related to preserving
property and workers' rights are prioritized over

ordinary commercial debts. Cause strength is
prioritization criterion. Public interest is
.preponderant

Fourth Distinguishing Characteristics of the
Proposed Theory

Ethical Comprehensiveness .1



Integration between legal ruling
(permissible/prohibited) and positivist ruling
(validity/invalidity), so law does not separate
from ethics

Maqasid Flexibility .2

Allowing development of new contractual forms
(unnamed contracts) as long as they achieve
benefit and do not contradict definitive text,
under umbrella of rule "original principle in
."transactions is permissibility

Balance between Individual and Society .3
Protecting individual rights in ownership and

contracting while subjecting them to controls
preventing public harm and achieving social



.solidarity

Contemporary Anticipation .4

Applying jurisprudential foundations to modern
contracts like Islamic finance and electronic
contracts. Theory is capable of absorbing
contemporary economic developments through
flexible and just mechanisms

Fifth Practical Applications

Theory foundations are applied to multiple
practical fields including Islamic finance contracts
needing usury and uncertainty controls. Real
rights in registered properties are regulated to
ensure publicity and justice. Consumer and
workers' rights are protected through privilege



priority. Contractual dispute resolution
mechanisms are developed according to Shariah
.objectives

Sixth Conclusion and Scientific
Recommendations

Paper concludes with necessity of adopting
contractual balance and real guarantee
methodology in Arab legal studies. We
recommend creating digital Figh-Legal platform
to support unified jurisprudence. We recommend
training researchers on Magasid-based deduction
methodologies for contemporary applications.
Development must be participatory including all
stakeholders in civil society. We confirm that
realism and flexibility are secret of jurisprudence
remaining valid for effective application.
Jurisprudential sovereignty requires balance



between Shariah constants and modern
variables. This theory represents original
contribution to contemporary Islamic legal
thought globally. We place this work in hands of
scholars to discuss and develop it continuously.
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