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Le contrdle judiciaire :**
du flagrant délit a la, mise
en accusation — Etude
comparative étayee par la
jurisprudence

**mondiale

Auteur : Dr. Mohamed**
**Kamal El-Rakhawy

Dedicace : A I'ame pure**
**de mon pere

**Preface**
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Le controle judiciaire
constitue le pilier
fondamental de la
procedure pénale
moderne. Il représente le
premier contact entre
I"acte criminel et la
justice, et toute
irregularite dans son
exercice compromet
'intégrité de tout le
processus judiciaire. Ce
livre analyse, de maniere
rigoureuse et
comparative, les pouvoirs
de l'officier de police
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judiciaire, les conditions
du flagrant délit, les
limites de la pequ|S|t|on
le role du juge
d’instruction, et les
exigences de la mise en
accusation, en s’‘appuyant
sur plus de cinquante
arréts reels provenant de
douze systemes juridiques
différents. Le droit au
respect de la vie privée, le
principe de
proportionnalité, et la
primauté de la loi sont au
cceur de cette étude. Ce
travail s'adresse aux
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juges, aux procureurs,
aux officiers de police
judiciaire, et aux
universitaires, dans
I'espoir qu’il devienne un
outil pratique pour
renforcer |'Etat de droit.
Dr. Mohamed Kamal El-
Rakhawy, Le Caire,

Y +Yo Décembre

Chapitre premier : Le**
controle judiciaire —
**Fondements et limites
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Le controle judiciaire est
I'ensemble des actes que
la loi confere a certains
agents publics — appelés
officiers de police
judiciaire — pour enquéter
sur les infractions,
recueillir les preuves, et
placer en detention les
suspects, sous l'autorité
du parguet ou du juge
d’instruction. Ce pouvoir
n‘est pas absolu, mais
encadré par des limites
temporelles,
géographiques, et
materielles. La Cour de

44




cassation égyptienne a
jugé que les actes de
police judiciaire sont nuls
s'ils sont accomplis par
~une personne non
habilitee, meme si elle est
°fonctionnaire (Arrét n
_fevrier YA ,0/)YY L0

En Egypte, l'article .(Y+)
du Code de procedure Ys<
penale inclut le parquet,
les directeurs de la police,
et certains agents des
douanes. En France,

du CPP inclut Y\ l'article
les officiers de police
judiciaire, la gendarmerie,
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SOUS supervision
judiciaire. En Algérie,

du Code de Yo l‘article
procédure penale inclut
les officiers de police
judiciaire et les agents
deésignes par le ministre
de la Justice. L'officier
doit étre en fonction au
moment des faits,
ompetent et soumis a

un controle judiciaire. II
ne peut perquisitionner
sans autorisation (sauf en
flagrance), détenir plus
heures sans Y& de
présentation au parquet,
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ou forcer un aveu. La
Cour constitutionnelle
égyptienne a affirmeé que
la liberté individuelle est
inviolable, et gu’aucune
perquisition ne peut avoir
lieu sans ordre judiciaire
Y ,Y)/T\ °motive (Arrét n
Y+ ++juin

Chapitre deux : Le**
**flagrant délit

Le flagrant délit existe
lorsque l'infraction est

47



commise sous les yeux de
I'agent, ou
immediatement apres,
avec des indices

du Y+ matériels. L'article
Code égyptien définit le
flagrant délit comme suit
I'auteur surpris en (1) :
train de commettre
trouve peu (Y) ,l'infraction
,apres avec des indices
retrouve avec des (Y)
objets volés ou des
entendu criant (£) ,traces
par la victime. En cas de
flagrance, |'officier peut
arréter sans ordre,
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perquisitionner sans
autorisation, et entendre
des témoins
immediatement. La Cour
de cassation égyptienne
'Y Ve //\V‘\Y °(arret n

a preC|se (Y+17 janvier
que la simple proximité
geographlque ne suffit

» il faut un lien

causal. La Cour de
°cassation francaise (n
(Y+)V mars Yo ,AoTAaY-\&
exige un lien temporel et
materiel etroit. Aux Etats-
Unis, Johnson v. United

a jugé (1QsA) States

49



qu’une simple suspicion
ne justifie pas une
perquisition sans
.mandat

Chapitre trois : La**
**perquisition

La perquisition touche au
droit fondamental au
respect du domicile. La
Déclaration universelle

et la Constitution (1Y .(art
(Y .égyptienne (art
I'interdisent sans ordre
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judiciaire motive. Les
conditions : ordre ecrit,
lieu precis, presence du
proprietaire ou de deux
témoins, proces-verbal
détaillé. Exceptions :
flagrance, consentement,
danger imminent. Dans
,(Y+1£&) Riley v. California
la Cour supreme
americaine a exige un
mandat spécifique pour
fouiller un telephone
portable méme en cas
d’arrestation. Le tribunal
de premiére instance de
(Y+Y+/YZ0 °Tunis (arrét n

51



a annulé une perquisition
sans mandat. Le
Bundesgerichtshof

(YA ]Ulllet 1Y) allemand
a juge qu’une perquisition
excessive viole la dignité
.humaine

Chapitre quatre : Le**
**juge d'instruction

Le juge d'instruction,
hérité du systeme
francais, mene une
enquéte impartiale. II
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existe encore en France,
en Tunisie, en Algérie, au
Liban, mais pas en Egypte
Il peut .(1Q47 (depuis
ordonner des
pequ|S|t|ons des
mandats d'arrét, désigner
des experts. Mais ses
pouvoirs sont controles
par la chambre de
'instruction. L'accuse a
droit a un avocat, au
silence, et a produire des
preuves de défense. La
Cour de cassation
AEYYY-VA °francaise (n

a annulé (Y+1Q juillet 1Y
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une procédure pour
absence d’avocat lors du
premier interrogatoire. La
cour de cassation
°Iibanaise (arrét n

a jugé qu’un (Y+\V/1Yo
mandat de deépot sans
preuves suffisantes est
illégal

Chapitre cing : La mise**
**en accusation

La mise ep_a_ccusation est
la decision d’envoyer
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I'affaire devant le tribunal.
Elle exige une enquéte
complete, des preuves

serieuses, des procedures

C

regulleres et une
ualification juridique

exacte. Si 'accusation est

fonc

ée sur des élements

obtenus illégalement, elle
est nulle. La Cour de
°cassation egyptienne (n

a (Y-

«\YV mars o V\/S_o‘\V
annulé une mise en

accusation pour defaut

d’enquéte sur les

allegations de défense.

Au Canada, R. v.
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(1Qaq)) Stinchcombe
impose au parguet de
communiquer toutes les
preuves, meéme
.favorables a 'accusé

**Conclusion**

Ce livre montre que la
police judiciaire ne doit
pas étre un outil de
repression, mais un
garant de la justice. Les
garanties procedurales ne
sont pas des obstacles,
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mais des protections
contre |'arbitraire.
Recommandations :
formation continue des
officiers, base de données
nationale des arréts,
adoption de la regle de
I'exclusion, renforcement
du dr0|t a |'assistance
d’'un avocat des le
premier contact. La
justice ne se mesure pas
a la rapidite des
condamnations, mais a la
.rigueur des procedures
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Annexe : Ar_réts**
**gelectionnes

Egypte — Cassation — .\
mai Y+ — 1V/YYZ0 °n
Perquisition sans — Y+ \Y
mandat ni flagrance
.nullité absolue

France — Cass. crim. — .Y
NOV Y+ —AY)Y+Y-1V °n
Interrogatoire — Y+ 19
sans avocat violation des
.droits de la défense
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USA — Mapp v. Ohio .Y
Preuves issues — (19711)
d’'une fouille illégale
.irrecevables

Tunisie — Cour de .&
Y+\YA/20™) °cassation — n
Simple proximité —
insuffisante pour le
flagrant délit

Algérie — Cour supréme .o
janv YA — YYVo1ls °—n
Arrestation fondée — Y+19Q
sur témoignage seul sans
preuve matérielle

nullite
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Maroc — Cour de .1
Y+Y\)/Y2o °cassation — n
— YY) marsV —
Perquisition hors du
perimetre autorise
nullité

[talie — Corte di .V
°Cassazione — n

Défaut — Y+Y+/\YO1V
d’'information sur le droit
.au silence nullite

Y — Allemagne — BGH .A
Fouille de — Y+YY/2071 StR
téléphone sans precision
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illégale

Canada — R. v. Fearon .q
Conditions — (Y+1&)
strictes pour fouiller un
.téléphone

Tunisie — Cour de .\ -
Y+*YY/01VA °cassation — n
Enquéte unilatérale —
vice grave dans la mise
.eN accusation

Table des matieres et)
| annexes completes
incluses dans le document
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Author: Dr. Mohamed**
**Kamal El-Rakhawy

Dedication: To the pure**
**soul of my father

**Introduction**

Judicial policing is the
cornerstone of the
modern criminal justice
system. It serves as the
critical bridge between
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the commission of a crime
and its adjudication
before a court of law. Any
procedural flaw in the
initial stage of judicial
policing inevitably taints
the entire judicial process.
This book provides a
comprehensive,
comparative, and
jurisprudentially grounded
analysis of all aspects of
judicial policing—including
arrest, search, seizure,
flagrante delicto, the role
of the investigating judge,
and the conditions for
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lawful referral to
trial—supported by full-
text, authenticated
judgments from twelve
jurisdictions. The right to
privacy, the principle of
proportionality, and the
rule of law are central to
this analysis. This work is
intended for judges,
prosecutors, judicial
police officers, and
academics, in the hope
that it becomes a
practical tool for
strengthening the rule of
law. Dr. Mohamed Kamal
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El-Rakhawy, Cairo,
Y« Yo December

Chapter One: Judicial**
Policing — Legal
Foundations and
**Limits

Judicial policing refers to
the set of powers granted
by law to designated
public officials—known as
judicial police officers—to
investigate crimes, collect
evidence, and detain
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suspects, under the
supervision of the public
prosecution or
investigating judge. This
authority is not absolute
but is strictly bounded by
time, place, subject
matter, and person. The
Egyptian Court of
Cassation has held that
acts of judicial policing
are null and void if
performed by a person
not legally authorized,
even if they are a public
official (Criminal Appeal
YA ,7lo of Year \YY<o .No

69
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Under .(Y+ )\« February
Y< Egyptian law (Article
of the Code of Criminal
Procedure), judicial police
include public
prosecutors, police
directors, and certain
customs officers. Under
of Y\ French law (Article
the Code of Criminal
Procedure), they include
judicial police officers and
gendarmes, operating
under prosecutorial
supervision. Under

of Yo Algerian law (Article
the Code of Criminal
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Procedure), they include
judicial police officers and
officials designated by the

Minister of Justice. An
officer must be in office
at the time of the act,
within jurisdiction, and
subject to judicial
oversight. He may not
search without a warrant
(except in flagrante
delicto), detain a person
hours Y& for more than
without presenting him to
the prosecution, or
compel a confession. The
Egyptian Supreme
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Constitutional Court has
ruled that personal liberty
is inviolable and that no
search may be conducted
without a reasoned
judicial order
.(Constitutional Case No
June Y ,Y)\ of Ye(ar Y)

. Y * o o

Chapter Two: Flagrante**
Delicto — Conditions,
Effects, and Judicial
**Applications
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Flagrante delicto is a legal
condition presumed when
a crime is being
committed or has just
been committed, granting
the judicial police officer
immediate authority to
intervene without prior
judicial authorization.

Y+ Egyptian law (Article
of the Code of Criminal
Procedure) defines

(1) :flagrante delicto as
the suspect caught in the
found shortly (Y) ,act
after the crime with
,accusations against him
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found with traces of (Y)
the crime (blood, stolen
(£) goods, tools), or
heard by the victim or a
caller for help. In
flagrante delicto, the
officer may arrest without
a warrant, search the
crime scene or the
suspect without judicial
authorization,
immediately hear
witnesses, and must
promptly send the
suspect and documents to
Y the prosecution within
hours. The Egyptian Court
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.0f Cassation (Appeal No
\Y ,V+ of Year AVY

held that (Y+ ™ January
mere proximity to the
crime scene without
material evidence linking
the suspect is insufficient;
flagrancy requires a clear
causal link. The French
.Cour de cassation (No
March Yo ,AoTaY-\&
ruled that flagrancy (Y+\V
requires a close temporal
and material link between
the offense and police
Intervention; mere
suspicion is inadequate.
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In Johnson v. United

the U.S. ,(1QgA) States
Supreme Court held that
a warrantless search in
alleged flagrancy is invalid
if the officer did not
witness the crime or lack
immediate tangible
.evidence

Chapter Three: Search**
and Seizure — Balancing
Privacy and
**Investigation
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Search constitutes a
potential intrusion into
the right to privacy and is
therefore subject to strict
legal safeguards. Most
constitutions agree that
homes are inviolable anc
may not be searchec
without a reasonec
judicial order (Universa
Declaration of Human
1Y Rights, Article
Egyptian Constitution,
Conditions for .(1Y Article
:a lawful search include

a judicial warrant (1)
issued by the prosecution
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(Y) ,or investigating judge
precise specification of
(Y) ,place and purpose

presence of the owner or
a (&) two witnesses, and
detailed official report.
Exceptions include:
flagrante delicto, explicit
consent, or imminent
danger (e.g., a bomb). In
the digital age, phones
and emails are privacy
zones. In Riley v.

the ,(Y+\<&) California

U.S. Supreme Court ruled

that searching a cellphone
upon arrest requires a
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separate judicial warrant,
even in flagrancy,
because the phone
contains a complete
digital life. The Tunisian
First Instance Court (Case
nullified a (Y+Y+/YZ0o .No
search conducted without
a warrant and without
flagrancy. The German
Federal Court of Justice
held (YA July YY ,(BGH
that a broad search
without preliminary
evidence violates human

.dignity
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Chapter Four: The**
Investigating Judge —
Between Supervision and
**Initiative

The investigating judge is
a legal institution
originating in the French
system, tasked with
conducting an impartial
preliminary investigation.
While Egypt abolished this
in favor of Y441 role in
prosecutorial
iInvestigation, it remains
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active in France,
Lebanon, Tunisia, and
Algeria. The investigating
judge holds broad
powers: issuing arrest
and search warrants,
hearing suspects and
witnesses, appointing
experts, and ordering or
terminating pretrial
detention. However,
these powers are not
absolute and are subject
to review by the
investigating chamber
and the Court of
Cassation. The suspect
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has the right to legal
counsel, the right to
remain silent, and the
right to request
exculpatory evidence. The
French Cour de cassation
July YY ,ASYYY-YA L(No
annulled a (Y+19Q
procedure due to the
absence of counsel during
the first interrogation.
The Lebanese Court of
.Cassation (Decision No
ruled that (Y+\V/\Yo
pretrial detention ordered
without sufficient
evidence of guilt is
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.unlawful

Chapter Five: Referral**
to Trial — Conditions and
**Safeguards

Referral is the decision by
the prosecution (or
investigating judge) to
send the accused to trial
after completing the
investigation and finding
sufficient evidence.
Conditions for valid

()) :referral include
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completion of the
serious (Y) ,investigation
evidence indicating the
,accused’s involvement
procedural regularity (Y)
(no nullity in arrest or
correct (&) search), and
legal classification of the
offense. Defects in
referral include: referral
despite lack of evidence
(null and void), referral
for uninvestigated
offenses (inadmissible),
and referral by an
incompetent authority
(serious procedural
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defect). The Egyptian
Court of Cassation
of Year £071V .(Appeal No
held (Y+V March o ,V)
that referral without a
genuine investigation into
the defense’s statements
violates the principle of
confrontation and affec s
the judgment’s validity. I
R. V. Stinchcombe
(YY1.S.C.RY [1aa)])
the Canadian Supreme
Court ruled that the
prosecution must disclose
all evidence—even
exculpatory evidence—or
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the referral is
.fundamentally flawed

**Conclusion**

This book has traced
judicial policing from the
moment of flagrancy to
the final decision of
referral, highlighting the
delicate balance between
investigative efficiency
and the protection of
fundamental rights.
Comparative analysis
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reveals that true progress
lies not in expanding
police powers, but in
constraining them with
robust judicial safeguards.
Recommendations
include: mandatory
annual legal training for
judicial police officers,
creation of a national
database of rulings on
search and seizure,
adoption of the "fruit of
the poisonous tree"
doctrine in Arab
legislation, and
strengthening the right to
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counsel at the initial
policing stage. Justice is
not built on the speed of
conviction, but on the
.integrity of procedure
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Appendix: Selected**
**Case Law

Egypt — Court of .\
.Cassation — Appeal No
)+ =7V of Year YY<o
Warrantless — Y+ Y May
search outside flagrancy
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~ Is absolutely null;
.evidence inadmissible

France — Cour de .Y

AY) «Y-1V .cassation — No
—Y+YaNovyY:—
Interrogation without
counsel constitutes a
violation of defense
.rights

,USA — Mapp v. Ohio .Y
—(YaT1) Y . U.S YV
Evidence obtained from
an illegal search is
.Inadmissible
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Tunisia — Court of .&
.Cassation — No

Mere — Y+ \YA/201)
proximity to crime scene
.insufficient for flagrancy

Algeria — Supreme .o
YA—=1YVols .Court — No
Arrest based — Y+ 14 Jan

solely on victim'’s
statement without
material corroboration is
unlawful; all subsequent
.procedures void

Morocco — Court of .1
Y+Y)/YZo .Cassation — No
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Search extending —
beyond authorized scope
is illegal

Italy — Supreme Court .V
.0f Cassation — No
Failureto—-Y-+Y+/\ YoV
inform suspect of right to
silence invalidates
.Interrogation

Germany — Federal .A
StR Y — Court of Justice
General = Y+YY/201
cellphone search without
specificity violates
.constitutional dignity
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,Canada — R. v. Fearon .9
Cellphone — VvV SCC Y+ \&
search incident to arrest
requires strict adherence
to scope and
.documentation

Tunisia — Court of .\«
.Cassation — No
One-sided — Y+YY/o1VA
investigation ignoring
defense withesses
constitutes a grave defect
.in referral
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